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Insurance Agents’ Tax Problems— 


Term Commissions—1954 Code 


| Reporting to our readers this month is 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. 


| ECAUSE of the nation-wide interest in 

the provisions of Sections 452 and 462 
of the Internal Revenue Code, and the pro- 
posed regulations recently promulgated there- 
under, the writer, as special tax counsel for, 
and on behalf of, the National Association 
of Insurance Agents, submitted data, which 
follows in full, to the Honorable T. Coleman 
Andrews, Commissioner of Internal Revy- 
enue: 

Reference is hereby made to the “Proposed 
Rule Making” with respect to Regulations 
under Sections 452 and 462 of the Internal 
Revenue Code of 1954, appearing in the 
Federal Register of January 22, 1955, pur- 
suant to the Administrative Procedure Act 
approved June 11, 1946. 

The undersigned, Power of Attorney here- 
with attached, on behalf of the National 
Association of Insurance Agents and within 
the period of 30 days from the date of pub- 
lication of said notice in the Federal Regis- 
ter, respectfully submits the following data, 
views and arguments relative to the proposed 
Regulation to be promulgated under Section 
452 of the Internal Revenue Code of 1954, 
which Regulations in their present form 
appear to be more restrictive than contem- 
plated by the Congress when it enacted 
said Section, and more specifically it is not 
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fully apparent or clear-cut that insurance 
agency taxpayers would qualify thereunder 
to elect to treat commission income as “pre- 
paid income” and report said commission 
income ratably over the period of the policy 
until expiration or cancellation. 

This representation is made on behalf of 
the National Association of Insurance 
Agents, a voluntary membership associa- 
tion numbering in excess of 32,000 insurance 
agency members. Included in this member- 
ship are an estimated 150,000 individuals, 
duly licensed by the respective states, who 
are proprietors, partners, or corporate prin- 
cipals in the firms and corporations which 
comprise said insurance agency members. 
The membership of this Association is an 
important segment of the national economy, 
which has the practical and legal obligation 
of consummating and maintaining insurance 
protection for the majority of all individuals 
and business firms in the United States. 
This organization is comprised of independ- 
ent businessmen who specialize in the pro- 
duction and servicing of policies of fire, 
casualty, surety, marine, and all other lines 
of general insurance for clients ranging from 
the smallest householder or automobile 
owner to the largest industrial corporation. 

The membership of this Association does 
not include agents who are employees of the 
companies which they represent. The mem- 
bership is comprised solely of those agencies 
which operate within what is known in the 
insurance industry as the “American Agency 
System,” which system is defined in the 
Constitution of the National Association of 
Insurance Agents to be: 
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“The production of insurance premiums 
and the servicing of insurance contracts by 
insurance agents operating solely on a com- 
mission basis on their own in- 
dependent contractors who maintain their 
own offices, separate and apart from any 
production office maintained by an insurance 
company.” 


account as 


The agent’s relationship with ‘the com- 
panies which he represents was accurately 
stated in F. B. Miller Agency v. Home Insur- 
ance Company, 276 Ill. App. 418, where the 
court declared: 


“The agent may represent several com- 
panies engaged in writing the same kind of 


insurance. The agent solicits the business 
for the agency rather than for any partic- 
ular He divides the risks 
among the companies in such manner as 


company. 
he may choose.” 

After the agent has placed insurance with 
arepresented company, he becomes an agent 
of that company with all the attendant lia- 
bilities the agency-company 
agreement, custom and usage of the insur- 


imposed by 


ance business and the common law for the 


entire remainder of the policy term. 

This Association is sincerely appreciative 
tremendous efforts of the Internal 
and the U. S. 


helping to 


of the 
Treasury 
Department in forth a 
revision of the We be- 
lieve that some inequities formerly present 


Revenue Service 
bring 
income tax laws. 
in the Revenue laws with respect to taxa- 
tion of businessmen generally and insurance 
agents in particular have been alleviated. 
After reviewing Section 462 of the Internal 
Revenue Code of 1954, and the proposed 
Regulations promulgated thereunder, we be- 
lieve that a measure of relief has been af- 
forded to insurance agencies which have 
been subjected to tax inequities under the 
former Code. 

However, with regard to Section 452 deal- 
ing with prepaid income, which treatment 
is peculiarly appropriate for equitable tax 
accounting of insurance agencies, the pro- 
posed Regulations promulgated under Sec- 
tion 452, in their present form, appear to 
be somewhat ambiguous with regard to the 
the 


mission income as “prepaid income” 


availability of election to treat com- 
in the 
case of insurance agencies, contrary to the 
intent and spirit of this Congressional en- 
This ambiguity exists, in part, 
the lack of representative ex- 


for the 


actment. 

because of 
amples chosen 
proposed regulations. 


illustrative use in 
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THIS ISSUE IN BRIEF 


As you read this issue you will learn 
that: 

. .. asa result of the South-Eastern 
Underwriters decision a number of un- 
desirable practices elimi- 
nated, and others have been placed 
under the regulation of the states, 
according to the author. Page 137. 


have been 


in the case of an affluent couple 
who desire to make gifts to their 
descendants, taxwise the two-donor 
trust arrangement is regarded as the 
best method of giving 


Page 153. 


insurance. 


an interesting problem arises in 
where the fact of death 
with the aid of the 
seven-year presumption, but where it 
is still important to fix the time of 
death. 166. 


those cases 


is established 


Page 
a car owner who leaves his keys 
vhich is subsequently stolen 
by a thief may or may not be liable 
for the harm that the thief 
where there is no statute or ordinance 
governing the situation. Page 173. 


in a car 


causes 


in Missouri an individual insur- 
ance broker is prohibited from sharing 
commissions with the 


represents and 


his customer 


for whom 
181. 

the owner of the premises has 
the duty to warn firemen of hidden 
defective conditions if he has knowl- 
edge of the existence of the conditions 
and has an opportunity to warn the 
firemen of them. Page 196. 

under Utah law the effective 
date, and not the subsequent reinstate- 
ment date, of a health and accident 
insurance policy the com- 
mencement of a 3l-day grace period. 
Page 200. 


whom he 


he obtains insurance. Page 


governs 


The intent of the Congress in the enact- 
ment of Section 452 is clearly set forth on 
page 62 of the report of the Committee 
on Finance, United States Senate, 
it is stated: 


where 


“Present law provides that the net income 
of a taxpayer shall be computed in accord- 
ance with the method of accounting regu- 
larly employed by the taxpayer, if such 
method clearly reflects the income, and the 
regulations that approved standard 
methods of accounting will ordinarily be 
regarded as clearly reflecting taxable in- 
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state 





come. Nevertheless, as a result of court 
decisions and rulings, there have developed 
many divergencies between the computa- 
tion of income for tax purposes and income 
for business purposes as computed under 
generally accepted accounting principles. 
The areas of difference are confined almost 
entirely to questions of when certain*‘types 
of revenue and expenses should be taken 
into account in arriving at net income. 

“The changes embodied in the House bill 
and in your committee’s bill are designed to 
bring the income tax provisions of the 
law into harmony with generally accepted 
accounting principles, and to assure that all 
items of income and deductions are to be 
taken into account once, but only once in 
the computation of taxable income.” 

Clearly, it was the intent of the Congress, 
as expressed above, to provide relief in many 
situations in which income distorted 
and sound commercial accounting principles 
were violated by decisions under prior law. 
As stated in an article by Bierman and 
Helstein in New York University School 
of Law “Tax Law Review,” Volume 10, 
No. 1, November, 1954, at page 85, 86: 

“Manifestly, in these instances ... [noting 
several types of prepaid income items] in- 
come was distorted and sound commercial 
accounting principles were violated. The 
basic for this divergent treatment 
lurked in the tax theory of accounting which 
correlated a ‘claim of right’ to receipts with 
a clear reflection of income. 


was 


reason 


“Apparently this was based upon the ‘bird 
in hand’ doctrine that the tax should be 
paid when the taxpayer had the 
This theory had even extended to income 
received under a claim of right ‘even if the 
recipient may not be entitled to receive it, 
may have to restore it takes it 
under a dispute’.” 


money. 


later, or 


The so-called “claim of right” cases re- 
ceived their impetus in the case of North 
American Oil Consolidated v. Burnet, [3 ustc 
{ 943,] 286 U. S. 417, 76 L. ed. 1197, 52 S. 
Ct. 613, which applied the theory that when 
a taxpayer receives funds during the taxable 
year under the claim that he has the right 
to possession and use of the funds with no 
restriction as to their disposition, it is in- 


come even though the claim subsequently 
is found to be invalid, and the taxpayer is 
required to repay the funds. 


North 


American Oil Consolidated case, supra, has 


The theory as expressed. in the 


been carried forward as the basis of many 
decisions in many types of industries and 
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trades. From a literal reading of the tax 
laws and regulations prior to the Internal 
Revenue Code of 1954, there appeared to be 
no problem, since both the Congress and the 
Commissioner apparently agreed that the 
method of reporting taxable income was to 
be guided by accepted principles of account- 
ing. Nevertheless, as a result of court deci- 
sions and rulings there have developed 
many divergencies between the computation 
of income for tax purposes and income for 
business purposes as computed under gen- 
erally accepted accounting principles. The 
areas of difference were confined almost 
entirely to questions of when certain types 
of revenue and should be taken 
into account in arriving; at net taxable in- 
come. 


expenses 


One of the divergencies which has plagued 
members of this Association for over 20 
years was reached in the case of Brown 1. 
Helvering, [4 ustc J 1223,] 291 U. S. 193, 78 
L. ed. 725, which involved an insurance 
agency. In this case the insurance agency, 
for good business reasons, had sought to 
maintain its accounting records on a basis 
which would more accurately reflect the 
income and expenses for each taxable year. 
It proposed two alternative methods to 
achieve this purpose. One method was 
through setting up a reserve on the basis 
of past experience for its liability to return 
commissions on account of cancellations 
subsequent to the year when policies were 
written and 
The other proposed alternative method was 
to pro-rate commissions received in advance 
over the term of the insurance policies. The 
decision of the United States Supreme Court, 
based largely upon the “claim of right” doc- 
trine and the precedent of the North Ameni- 
can Oil Consolidated case, supra, denied to the 
insurance agency these tax accounting treat- 
ments. By reason of the precedent of the 
Brown case, supra, insurance agencies have 
been denied the accounting treatment which 
would most clearly reflect their income in 
each taxable year. 


commissions were received. 


It is significant that even prior to the In- 
ternal Revenue Code of 1954, there was evi- 
dence of reluctance on the part of the courts 
to carry the previous judicial interpretations 
to the drastic lengths dictated by a continu- 
ance of the distortions inherent in the arbi- 
trary application of the “claim of right” 
doctrine. For example, in a recent case in- 
volving an insurance agency, Leedy-Glover 
Realty and Insurance Company v. Commis- 
sioner, [CCH Dec. 17,105,] 13 T. C. 95, aff'd 


(Continued on page 161) 
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Pending Federal Legislation 


Hearings on the government’s health 
program began before the House Com- 
mittee on Interstate and Foreign Commerce 
on March 2. First witness to testify before 
the full committee was Secretary Hobby 
of the Department of Health, Education, 
and Welfare, who gave the committee an 
explanation of the program, including the 
omnibus bill, H. R. 3458, introduced by 
Chairman Priest at an earlier date. The 
committee, which sought at the initial hear- 
ing to gain a broad picture of the admin- 
istration’s health program, will seek a more 
detailed knowledge of various titles of the 
omnibus bill and related health bills re- 
ferred to it at subsequent hearings. 

There are several health bills referred to 
the committee which are of interest to the 
insurance industry. They include H. R. 
399, the proposed “Health Services Facili- 
ties Act,” and H. R. 398, a proposed amend- 
ment to the Public Health Service Act. 
soth introduced by Representative 
Wolverton, a member of the committee. 


were 


The aim of H. R. 399, and its companion 
Senate bill, S. 1976, is the setting up of 
prepaid health service plans in areas where 
diagnostic and treatment centers are not 
available. Twenty-five year loans would be 
made to approved prepaid health 
plans for the construction of the required 
facilities from a fund supervised by the 
Surgeon General of the United States Pub- 
lic Health Service. Initial appropriations 
for the fund would be $5 million for each 
of the first two years of operation and $10 
million for each of the next three 
Local financial support for the construction 
would have to be at least 10 per cent of 
the amount of the loan applied for, Maxi- 
mum interest 2 per cent on the 


service 


years. 


rate of 2 


What the Legislators Are Doing 
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unpaid balances is fixed by the Senate bill. 
The House bill; on the other hand, fixes 
the maximum interest rate for the unpaid 
balances as that in line with the Treasury’s 
cost of borrowing for comparable periods. 

H. R. 398 has a much broader scope 
than H. R. 399. It would seek to spur the 
construction not only of diagnostic and 
treament centers, but also of hospitals, per- 
sonal health centers, rehabilitation 
facilities, offices for group practice by physi- 
cians and dentists and central service facili- 
ties for the foregoing. 


service 


The proposed means for the spurring of 
such construction would be the insuring by 
the government of mortgage loans on such 
construction to nonprofit private agencies; 
health service associations; any group, part- 
nership or other association of physicians; 
or any other organization or individual. 
Insurance companies, as well as_ banks, 
building and loan associations, credit unions 
and mortgage loan companies are listed as 
required sources for such insured mortgage 
loans. 

The 


gage 


mort- 
million 
loans out- 
The inter- 
est rate on such loans could not exceed 5 


individual 
be $5 


maximum size of 


loans insurable would 
and the maximum of all such 


standing would be $450 million. 


per cent, except in special areas where it 
could the President to 6 per 
cent. insurance 


be raised by 
The 
be charged by the government would be 
limited to 1% cent of the 
principal outstanding at any time. 


annual premium to 


per amount of 
Other news of pending federal legislation 
holding interest for the insurance industry 
includes the following: 
H. J. Res. 202, which would increase by 
$1.5 billion the 


mortgage insurance au- 
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thority of the Federal Housing Admin- 
istration, was favorably reported out of the 
House Committee on Banking and Cur- 
rency on February 15. 

Twin bills, H. R. 779 and S. 805, have 
been introduced. They would cause the 
Post Office Department to indemnify its 
officers and employees against liability for 
either personal injury or property damage 
resulting from motor vehicle accidents while 
engaged on official duties. The Postmaster 
General would be authorized to pay judg- 
ments and to Defense 
in any civil suits against officers or em- 
ployees would be provided by the Attorney 
General and the cost would be borne by 
the federal government. 


make settlements. 


Indefinite extension of the authority of 
the federal government to provide war risk 
insurance for shipping would be sought by 
S. 741, which would repeal Section 1214 of 
Title 12 of the Merchant Marine Act of 
1936. Under Section 1214, present author- 
ization expires September 7, 1955. 


State Legislation 


According to a survey of the JoURNAL 
there have been laws passed involving the 
following: accident and health insurance, 
agents and brokers, doing business, group 
insurance, life insurance, litigation and 
A brief summary of some of these 
laws follows: 


taxes. 


The uniform individual accident and sick- 
ness policy provisions law has been en- 
acted in Tennessee. Chapter 4, Public Acts 
1955, H. B. 33, approved and 
February 7, 1955. 


effective 


In Oregon the Insurance Commissioner 
may now suspend (for not exceeding one 
year) as well as revoke the 
agents or solicitors where it appears they 
have been guilty of fraudulent conduct. 
Previously the Commissioner only had the 
power to revoke Laws 1955, 
H. B. 9, approved February 10, 1955, effec- 
tive 90 days after adjournment. 


licenses of 


licenses. 


West Virginia has authorized its Insur- 
ance Commissioner, in lieu of revoking or 
suspending the license of an agent, solicitor 
or broker for permitted statutory causes, to 
assess a penalty in an amount not exceeding 
$1,000.—Laws 1955, S. B. 87, approved 
March 1, 1955, effective 90 days from pass- 
age on February 24, 1955. 

New affect 
panies in the operation of 
follow: 
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insurance 
their 


laws which com- 


business 


Idaho . . . No life or endowment insur- 
ance policy may be dated back more than 
60 days so as to make the applicant of a 
lower insurable age. Laws 1955, S. B. 18 
approved February 16, 1955, effective 60 
days after adjournment. 

Minnesota . . . The requirement that 
each fire insurance company ‘report to the 
state fire marshall all fire losses on property 
insured in the company has been eliminated. 
Chapter 61, Laws 1955, S. B. 505, approved 
February 24, 1955, effective February 235, 
1955. 

Montana The laws relating to the 
firemen’s disability and pension fund have 
been revised to provide that insurance com- 
panies need only report the fire portion of 
the direct premiums, after deducting can- 
cellations and return premiums, collected 
from cities and towns having organized 
fire departments and fire department relief 
associations. Previously the companies were 
required to report all premiums collected 
from these cities or towns. Laws 1955, 
H. B. 63, approved February 15, 1955, effec- 
tive July 1, 1955. 

Provision has also been made that all con- 
tracts or 
covering 


policies of casualty insurance 
state owned properties or risks 
must contain an agreement on the insurer’s 
part waiving all right to raise the defense 
of sovereign immunity. Laws 1955, H. B. 
262, approved February 28, 1955, effective 
July 1, 1955. 


New Hampshire An insurance com- 
pany may change the par value of the 
shares of its capital stock to any amount 
approved by the Insurance Commissioner. 
Previously the amount could not be less 
than $5 or more than $100. Chapter 6, 
Laws 1955, H. B. 21, approved and effective 
February 17, 1955. 


North Dakota The Insurance Com- 
missioner may waive the requirement that 
fire insurance companies report fires and 
losses to the state fire marshal where these 
are deemed unimportant because of the 
small amount involved. Laws 1955, H. B. 
572, approved February 23, 1955, effective 
July 1, 1955. 


Insurance companies or entities which are 
financially owned or controlled by any for- 
eign government outside the United States 
or its territories are prohibited from doing 
any kind of insurance business in the state. 
Laws 1955, H. B. 830, approved and ef- 
fective March 7, 1955. 


South Dakota When a mutual in- 
surance company changes to a stock insur- 
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ance company it is subject to all laws of 
the state relative to companies with capital 
stock, with the new exception that when 
classed as a mutual and stock company the 
qualifications of its directors shall be the 
same as that stipulated by the statute relat- 
ing to the organization and perpetuation of 
corporations. Laws 1955, S. B. 150, approved 
February 22, 1955, effective July 1} 1955, 


Tennessee . Insurance companies 
or other insurance entities which are finan- 
cially owned or controlled by any alien or 
foreign government outside of the 
tinental limits of the United States 
prohibited from doing any kind of insurance 
business in the state. Chapter 3, Iaws 1955, 
H. B. 32, approved and effective January 
mw, 1955. 


con- 
are 


Vermont . . Domestic life insurance 
companies may place an amount up to 3 
per cent of their admitted loans 
or investments not qualifying or permitted 
under their charters or under statutory law. 
Laws 1955, H. B. 105, approved and effec- 
tive February 11, 1955. 


assets in 


Washington The expiration date 
of certificates of authority for insurers has 
been moved up from March 31 to July 1 
This will include the expiration on July 1, 
1955, of all certificates issued or renewed 
from April 1, 1954, to June 1, 1955. Chapter 
31, Laws 1935, S. B. 212, approved and 
effective February 24, 1955. 

West Virginia . The use of insurance 
vending machines is now authorized in the 
state under certain conditions. Laws 1955, 
H. B. 66, approved February 24, 1955, ef- 
fective 90 days from its passage on February 
23, 1955. 


Wyoming ... The Insurance Department 
is given the 
and auditing prepaid 
and/or prearranged funeral contracts pro- 
viding for the sale of caskets, burial vaults, 
monuments, funeral services, etc. Chapter 
170, Laws 1955, S. B. 100, approved and ef- 
fective February 19, 1955. 


responsibility of supervising 


funds derived from 


A new act has been passed which regu- 
lates trade practices in the insurance industry. 
It defines and prohibits unfair methods of 
competition. The Insurance Commissioner 
is empowered to conduct investigations to 
whether there have been any 
violations of the provisions of the act. Laws 
1955, H. B. 170, approved March 2, 1955, 


effective 90 days after adjournment. 


determine 


In regard to group insurance, Georgia 
has amended the act which authorizes the 
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Commissioners of Roads and Revenues of 
Fulton County to provide group insurance 
for all regular county employees by stating 
that “regular county employees” shall not 
include any employees filling a temporary 
or seasonal appointment unless the name 
of this employee appears on the personnel 
rolls of Fulton County as a permanent em- 
ployee in some other classification in which 
the employee shall be entitled to return to 
work at the expiration of his temporary or 
seasonal employment. Act 61, Acts 1955, 
H. B. 94, approved and effective February 
8, 1955. 


Idaho has passed a law prohibitiny cer- 
tain gimmicks in the sale of life insurance. 
Among those things prohibited are agree- 
ments to pay accumulated profits to policy- 
holders for staying with the company a 
specified number of years, and agreements 
which would pay or grant something of 
value to the policyholder on the death of 
anyone not specifically named in the policy. 
Chapter 47, Laws 1955, S. B. 17, approved 
February 18, 1955, effective 60 days after 
adjournment. 

Provision has been made by Tennessee 
for actions against and service of process 
upon insurers not authorized to transact 
business in the state. It is further provided 
how a defense may be made by these in- 
surers, and for the allowance of attorneys’ 
fees in actions against them. Chapter 2, 
Public Acts 1955, H. B. 27, approved and 
effective January 27, 1955. 


Wyoming has also passed an act provid- 
ing for actions in the state against foreign 
insurers and for service of upon 
such insurers. Chapter 125, Laws 1955, 
H. B. 139, approved February 18, 1955, ef- 
fective 90 days after adjournment. 


process 


On the subject of taxation, Arkansas has 
provided for retaliatory taxes and fees on 
foreign insurance companies doing business 
in the Act 89, Acts 1955, S. B. 84, 
approved and effective February 21, 1955. 
Wyoming has removed the exemption of 
fraternal benefit 
from the payment of 


state. 


associations or societies 
an annual 2% per cent 
state tax on It has also 
lowered the rate of tax on annuity premiums 
to 1 per cent. Laws 1955, H. B. 8, ap- 
proved and effective February 18, 1955. 


gross premiums. 


Pending State Legislation 


Direct Action Statutes 


Many state legislatures are considering 
proposals which would permit a right of 


135 





direct action against insurance companies. 
Some of the states involved are: Indiana 
b>. 1B... 313); ‘South Dakota. (S..-B. 295); 
Texas (S. B. 211); Washington (H. B. 
713); and Wyoming (S. B. 166). 


Discrimination Statutes 


California Insurers would. be pro- 
hibited from refusing to accept applications 
for liability insurance except for reasons 
applicable to persons of every race or color, 
and race or itself could not con- 
stitute a condition or risk for which a 
higher premium or charge could be required 
of the insured, according to A. B. 1873. 


color of 


New York . . . Discrimination in the is- 
suing, withholding, extension or renewal 
of policies of liability insurance because of 
race, religion, color, national origin or 
ancestry would be prohibited by S. B. 220. 


Group Insurance 


Maryland ... Two new sections pertain- 
ing to group accident and sickness insur- 
ance would be added to the Annotated 
Code of Maryland by H. B. 153. One sec- 
tion deals with definitions, while the other 
provides for uniform provisions in the policies. 


Massachusetts Insurers issuing group 
life insurance policies on groups of persons 
who are debtors of financial institutions for 
loans or debtors of the vendor of property 
for its purchase price would be required 
by H. B. 21 to issue to the creditor, for 
delivery to the debtor, an individual certificate 
specifying his coverage under the policy. 


Utah . . . Under the group life insur- 
ance provisions of the Utah Code the term 
“employer” would be construed to include 
the State of Utah, according to S. B. 126. 


Insurance Litigation 


California . . . In an action founded upon 
bodily injury, death, or damage to property, 
the plaintiff would be able to obtain a 
copy of the defendant’s insurance policy 
or policies, together with all attachments, 
by merely serving him or his attorney, ac- 
cording to A. B. 836 and S. B. 356. Within 
15 days receipt of the notice the 
policy must be shown to the plaintiff or 
his attorney. The bills would not make 
admissible in evidence any of the information 
required to be furnished by the defendant. 


after 


Georgia . .. Where an insurer brings an 


action in the name of the insured under 
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the terms of a subrogation provision in 
an insurance contract and a judgment is 
obtained by the plaintiff in a cross-action 
therein, the insurer would be liable for the 
judgment or any costs thereunder, accord- 


ing to H. B. 115. 


North Dakota . Special damages not 
to exceed 10 per cent of the amount of 
the loss and a reasonable attorney’s fee 
would be permissible under S. B. 76, when 
it appears from the evidence that an in- 
surer refused, vexatiously or without rea- 
sonable cause, to pay the insured. 


Oklahoma . The operation of a motor 
vehicle upon the state’s public highways 
would be deemed to be not only an agree- 
ment by the operator that he shall be 
subject to the jurisdiction of the district 
courts of the state over all civil actions 
him arising out of the operation 
of the car, but also a similar 
by his personal representative, 
to H. B. 672. 


Rhode Island... Technical defenses 
arising out of immaterial breaches of war- 
ranties and conditions contained in insurance 
policies would be eliminated by S. B. 104. 


against 
agreement 


Tennessee ... The bringing in of third- 
party defendants by the original defendant 
in tort or contract cases would be aw- 
thorized by H. B. 116. The defendant 
would be permitted to bring any party into 
suit which he claimed any right of action 
against which arose out of the subject 
matter of the original suit. 


Rented Car Legislation 


New Jersey The lessor of an auto- 
motive vehicle would be required to carry 
public liability property damage insurance 
with a limit of liability of $1,000. Presently 
the law requires that the lessor only carry 
personal injury insurance with a limit of 
liability of $5,000 for bodily injury or death 
to any one person, and a limit of $10,000 
for bodily injury or death to more than one 


person. A. B. 209. 


Tennessee Persons engaged in the 
business of renting automotive vehicles to 
the public 
these vehicles would be required to carry 
public automobile liability insurance in sums 
not to exceed $10,000 for injury to each 
person injured by the same tort and $5,000 
for damages to property. 
this 


without furnishing drivers for 


The operation of 
would be prohibited unless 
the required insurance were carried. H. B. 273. 
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The Insurance Industry and the Antitrust Laws: 
A Decade of Experience 


By IRWIN M. STELZER 


YEAR AGO the author presented to The South-Eastern Underwriters 
the readers of this JOURNAL a prelimi- case has led to the elimination 


nary summary of his investigations into the f 1 desieehd : 
effects of the South-Eastern Underwriters of several undesirable practices 


case on the insurance industry.’ Availability and the regulation of others by 
of later information and the initial interest the states, the author concludes 
aroused have prompted an extension and 

elaboration of those remarks. 

suaded O’Malley to recommend to the court 
a settlement favorable to the insurance 
companies. The federal court, not knowing 
of the conspiracy, approved the settlement. 
Street raised the $440,000 in an interesting 


The case of U. S. v. South-Eastern Under- 
writers Association et al2 grew out of the 
efforts of Mr. Roy McKittrick, Attorney 
General of the State of Missouri, to end a 
number of drawn-out suits in that state. : gb s sary ra 

sy 2 ; : ; . manner. Unsuspecting insurance companies 
In 1922 the Superintendent of Insurance of a : . Be) 

: Sa : paid him $100,000 to cover legal expenses. 
the State of Missouri had ordered a reduc- The 
tion in fire insurance rates. Under the law, 
the insurance companies could continue to 
collect the full premium, but the disputed 
portion had to be deposited with custodians 
designated by the courts pending the out- 
come of litigation. The impounded sums 


balance was raised as follows: The 
settlement ordered that 20 per cent of the 
impounded funds be turned over to the 
policyholders, and 50 per cent be returned 
to the companies. The remaining 30 per 
cent was to be turned over to Street and 
one Folonie (a Chicago attorney), as trus- 
tees, to pay all litigation costs, the surplus 
to be turned over to the insurance com- 


soon amounted to well over $10 million.’ 
The struggle over these funds led to almost 
200 lawsuits in the federal and state courts, 
which dragged on (in 1946 part of the liti- 
gation was still pending) until one Charles 


panies. After costs, 11 per cent was so 
returned. Without the knowledge of Folonie, 
Street, claiming a need for more expense 
money, persuaded the 139 companies in- 
volved in the suits to remit $340,000 to him, 
which he then gave to Pendergast. 


R. Street, an executive of a large fire in- 
surance company, decided to induce “Boss” 
T. J. Pendergast to negotiate a settlement. 
In return for $440,000, $62,500 of which 
went to R. Emmet O’Malley, the Super- Later tax investigations brought the con- 
intendent of Insurance, Pendergast per-  spiracy to light. Pendergast and O’Malley 


1 See ‘“‘Economic Consequences of a Successful ‘State of New York Insurance Department, 
Antitrust Prosecution,’’ 1954 Insurance Law Bighty-seventh Preliminary Report of the Super- 
Journal 86-90 (February). intendent of Insurance to the 1946 Legislature 

25 Fire and Casualty Cases 194, 322 U. S. for the Calendar Y ear 1945, pp. 12-13. 

533 (1944). ‘ 
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The author is an instructor in econom- 
ics at the University of Connecticut. 


s 
were indicted for tax evasion, and the 
United States court ordered all the com- 


panies involved to refund all money to the 
policyholders.* 

During the course of all the above-de- 
scribed litigation, Missouri’s attorney genera! 
came to feel that the interstate nature 
of the insurance business left him powerless 
to deal effectively with the abuses which 
were becoming apparent. Consequently, he 
consulted the then United States Attorney 
General, Mr. Francis Biddle, for advice. 
The latter became convinced, first, that 
insurance was commerce and, second, that 
the antitrust laws applied to insurance. The 
Department of Justice decided to test these 
ideas in the South-Eastern Underwriters case. 

Criminal prosecution was brought in the 
District Court of the United States for 
the Northern District of Georgia against the 
South-Eastern Underwriters Association 
(an unincorporated association of stock fire 
companies doing. business in Alabama, 
Florida, Virginia, North Carolina, South 
Carolina and Georgia), 27 of its officers, and 
198 of the member companies. The govern- 
ment charged the defendants with violating 
Section 1 of the Sherman Act® by con- 
spiring to fix arbitrary and noncompetitive 
premium rates on fire insurance sold by 
them in the southeastern states, and with 
conspiring to monopolize trade and com- 
merce in fire insurance in those 
violation of Section 2 of the act.® 


states in 
The gov- 


* Robert E. Dineen, ‘‘The Implications of 
Federal Control Over Insurance, The Regu- 
lator’s Viewpoint,’’ The Implications of Federal 
Control over Insurance (American Management 
Association, Insurance Series, No. 66) (New 
York, American Management Association, 1946), 


pp. 34. Since many could not be located, 
approximately $2,500,000 will escheat to the 
State of Missouri. 

526 Stat. 209, 50 Stat. 693, 15 USC Sec. 1: 


“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is hereby declared to be 
illegal pee 

626 Stat. 209, 15 USC Sec. 2: ‘‘Every person 
who shall monopolize, or attempt to monop- 
olize, or combine or conspire with any other 
person or persons, to monopolize any part of 
the trade or commerce among the _ several 
States, or with foreign nations, shall be deemed 
guilty of a misdemeanor = 


7U. 8. v. South-Eastern Underwriters Asso- 


ciation, 51 F. Supp. 712 (Ga., 1943). 
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ernment further charged that the defend- 
ants had conspired to fix commissions, and 
that they had boycotted nonmembers. 


In August of 1943, Judge E. Marvin 
Underwood sustained demurrer to the ap- 
peal,’ relying on the doctrine laid down by 
the Supreme Court some 75 years earlier 
in Paul v. Virginia, and upheld by it many 
times.” The essence of Judge Underwood's 
reasoning follows: 

“To constitute a violation of the Sherman 
Act, the restraint and monopoly denounced 
must be that of interstate 
merce.... 


trade or com- 


“The whole case, therefore, depends upon 
the question as to whether or not the 
business of insurance is interstate trade 
or commerce.... 


“The Supreme Court has repeatedly held 
that the business of insurance is not 
commerce, either intrastate or interstate. ... 
4 Of course the Supreme Court de- 
cisions must be followed by this Court. ... 


“If there is to be any overruling of the 
long line of clear and thoroughly considered 
decisions of the Supreme Court, acquiesced 
in for seventy-five years by Congress and 
administrative agencies, it will have to be 
done by the Supreme Court itself, or by 
Congress.” ® 


The government appealed the decision to 
the Supreme Court” and, much to thé 
amazement of most observers and commenta- 
tors, secured a four-to-three reversal of the 
lower court’s decision. 

Justice Black delivered the opinion of the 
majority." He began by noting: 

SIn support ‘of his “statement that the busi- 
ness of insurance is not commerce, Judge Under- 
wood cited the following cases as examples of 
those in which the Supreme Court so declared 
“unequivocally and unambiguously’’: Paul v. 
Virginia, 8 Wall. 168; Hooper v. California, 
155 U. S. 648; Noble v. Mitchell, 164 U. S. 367; 
New York Life Insurance Company v. Cravens, 
178 U. S. 389; New York Life Insurance Com- 
pany v. Deer Lodge County, 231 U. S. 495; 
Bothwell v. Buckbee, Mears Company, 275 U. S. 
274; Western Live Stock v. Bureau of Revenue, 
303 U. S. 250. See case cited, footnote 7, at 
p. 713. He might also have cited Ducat v. Chi- 
cago, 10 Wall. 410; Philadelphia Fire Associa- 
tion v. New York, 119 U. S. 110; Nutting v. 
Massachusetts, 183 U. S. 553; National Union 
Fire Insurance Company v. Wanberg, 260 U. S. 
71. 

® Case cited, footnote 7. 

1 On direct appeal under the Criminal Appeals 
Act, 56 Stat. 271 (1942), 18 USC Sec. 682 (1946), 
amending 34 Stat. 1346 (1907). 

The majority consisted of Justices Black, 
Murphy, Douglas and Rutledge; the minority, 
of Chief Justice Stone and Justices Frankfurter 
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In reality, says the author, a ma- 

jority of the whole Court agreed that 

when it is conducted across state 

lines, insurance is interstate commerce. 
° 


“Ordinarily courts do not construe words 
Constitution so as to give them 
than which 
had in the common parlance of the 
times in which the Constitution was written. 
To hold that the word ‘commerce’ as used 
Clause does not include 


used in the 


a meaning more narrow one 


they 


in the Commerce 


a business such as insurance would do just 


that.” 

Having established the fact that insurance 
is commerce and, conducted 
lines, is interstate commerce,” 


across state 
Black then 
considered the applicability of the Sherman 
Act to the business of insurance, taking note 
of the defendants’ contention that Congress 
had not intended the act to apply to insur- 
ance. He pointed out that the 
Act was passed as a response to public 
hostility towards, and fear of, trusts and 
monopolies and, as such, was intended to 
apply to ail combinations organized to sup- 
press competition.“ The defendants argued, 
however, that at the time of the passage oi 
the Sherman Act Congress was aware of 
the fact that the Supreme Court had ruled 
that insurance was not commerce and, there 
fore, had written the act assuming that it 
exempted the business of 
answer to this argument 


Sherman 


insurance. In 
Black stated: 
“We have been shown not one piece of 
reliable evidence that the Congress of 1890 
intended to freeze the proscription of the 
Sherman Act within the mold of then cur- 
rent judicial the 


(Footnote 11 continued) 
and Jackson. Justices Roberts and Reed did 
not sit, the latter disqualifying himself because 
his son was associated with the New York law 
firm which represented the South-Eastern 
Underwriters Association. It can be surmised 
from their earlier alignments in split decisions 
that had Justices Reed and Roberts participated, 
the decree would have gone the other way. See 
Thomas Reed Powell, ‘‘Insurance as Com- 
merce,”’ 57 Harvard Law Review 937 (Septem- 
ber, 1944). 

12 Case cited, footnote 2, at p. 539. 

13 A point worth noting is that this was done 
without directly reversing Paul v. Virginia. 
Black noted that the Paul decision and those 
following it had only held that the commerce 
clause does not deprive the states of the power 
to regulate and tax insurance. None of these 
precedents had required the Court to decide 
whether Congress had the power to regulate 
i transactions stretching across state 


insurance 
lines. Black emphasized that ‘‘legal formulae 


defining 


decisions com- 


Antitrust Laws 


On the contrary, all acceptable 
evidence points the other way.” * 


merce power, 


Finally, Black dealt with the argument 
that application of the antitrust laws to in- 
surance would lead to destructive competi- 
tion by declaring: 

“Whether competition is a good thing for 
the insurance business is not for us to con- 
Having power to enact the Sherman 
Act, Congress did so; if exceptions are to 
be written into the Act, they must come 
from the Congress, not this Court.” * 


sider. 


Stone, in a vigorous dissent 
(joined in by Mr. Justice Frankfurter), made 
the following (prophetic?) statement: 


Chief Justice 


“Its [the Court’s] action in over- 
turning the precedents of seventy-five years 


such volume and 


now 


governing a business of 
of such wide ramifications, cannot fail to 
be the occasion for flood of 
litigation and legislation, state and national, 
in order 


loosing a 


to establish a 
state and national 
which cannot be answered for 
years to come, during which a great busi- 


boundary be- 
power, 


new 
tween raising 


questions 


ness and the regulatory officers of every 
must be the doubts 
and difficulties inseparable from a'‘realign- 
ment of the distribution of our 
federal system.” * 


state harassed by ali 


power in 


A number of interesting points should at 
least be mentioned. The South-Eastern 
Underwriters decision is said to have re- 
versed a practice instituted by Chief Justice 
Marshall in 1834—that no decisions on con- 
stitutional questions be delivered unless the 
decision is concurred in by a majority of 
the whole court.” It has been pointed out, 
that the Mr. 
Justice Jackson, admitted that insurance is 
but dissented to the 


however, one of dissenters, 


commerce,” preserve 


designed to uphold state power cannot uncriti- 
cally be accepted as trustworthy guides to 
determine Congressional power under the Com- 
merce Clause.’’ Case cited, footnote 2, at p. 
545. 

1 Case cited, footnote 2, at pp. 553-555. 

5 Case cited, footnote 2, at p. 557. 

16 Case cited, footnote 2, at p. 561. 

17 Case cited, footnote 2, at p. 583. 

% This point has been mentioned by 
authors. See, for example, John H. 
General Insurance (3d Ed.) (Chicago, 
D. Irwin, 1947), p. 151n. 

19 Case cited, footnote 2, at p. 585. See also 
Nathan R. Berke, ‘‘A Legal-Economic Discus- 
sion of the ‘S. E. U. A.’ and ‘Polish Alliance’ 
Cases.’’ 1944 Insurance Law Journal 394 (July). 
Mr. Berke points to the fact that Justice Jack- 
son dissented in order (in Jackson’s words) to 
preserve the ‘‘established doctrinal status’’ 
acquired by insurance as a result of legal 
‘‘fiction.”’ 


many 
Magee, 
Richard 
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doctrine of stare dectsis. 
stated: 


Thus, Mr. Jackson 


“T am unable to make any satisfactory dis- 
tinction between insurance business as now 
conducted and other transactions that are 
held to constitute interstate commerce. Were 
we considering the question for the first 
time and writing upon a clean slate, I would 
have no misgivings about holding: that in- 
surance and where 
conducted interstate 
commerce.” 


business is commerce 


across state lines is 


20 


Thus we see that in reality five members 
of the Court—that is, a majority of the 
whole Court—agreed that insurance is com- 
merce and that when it is conducted across 
state lines, it is interstate commerce. It is 
interesting to note that most critics of the 
decision (there are exceptions) attack it 
not on the basis of its correctness, but on 
the basis of stare decisis. Mr. Powell writes: 


“Our concern with Paul v. Virginia and 
its legitimate offspring is not to pronounce 
whether in their day and generation they 
were wise but whether they established so 
settled a doctrine that abrupt and violent 
departures from it may be questioned as 
unwise.” ™ 


On September 1, 1944, the defendants 
filed with the Supreme Court a petition for 
rehearing. Although 41 states, as amici 
curiae, petitioned the Court to grant the 
rehearing, the Court refused to do so.* 


Shortly after the passage of Public Law 
15, the government discontinued its prose- 
cution in the Northern District of Georgia. 
On June 25, 1945, a nolle order, 
signed by United States Judge 
Underwood with the De- 
partment of Justice, concluded the case. 


prosse 
District 
consent of the 





* Case cited, footnote 2, at pp. 585-586. It is 
interesting to compare this with Justice Jack- 
son’s concurring opinion in Smith v. Allwright 
(64 S. Ct. 757 (1944)): ‘In reaching this con- 
clusion we are not unmindful of the desirability 
of continuity of decision in constitutional ques- 
tions. However, when convinced of former 
error, this Court has never felt constrained to 
follow precedent.”’ 

21 Powell, work cited, p. 941. 

22 322 U. S. 811 (1944). 

*% Statement before the subcommittee of the 
Committee on the Judiciary, June 23, 1944. 

24 50 Congressional Record A3359, A3360 (1944). 
See also Joint Hearings Before Subcommittees 
of Committees on the Judiciary on S. 1362, 
H. R. 3269 and H. R. 3270, 78th Cong., 2d Sess., 
Pt. 639 (1944). 

%59 Stat. 33 (1945), 15 USC Secs. 1011-1015 
(1946), as amended by 61 Stat. 448 (1947). For 
legislative history, see House Legislative Cal- 
endar, 79th Cong., Ist and 2d Sess., Committee 
on the Judiciary, January 29, 1946, No. 22, p. 
103. Congressional debate may be found in 91 
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Public Law 15 

The South-Eastern Underwriters decision 
immediately became the subject of much 
controversy. Despite a statement by At 
torney General Biddle that the Department 
of Justice had no desire to break down state 
regulation, and that it would give the in- 
surance companies ample time to adjust 
their practices to the new decision,” there 
were fears that the foundation of state regu- 
lation had been shaken. Consequently, on 
January 18, 1945, Senators McCarran and 
Ferguson introduced a measure which, after 
prolonged debate* and a good deal of 
amendment, was passed by both Houses, 
On March 9, 1945, President Roosevelt 
signed the bill into law.“ Public Law 15 
granted the insurance business a moratorium 
from the application of the antitrust laws 
(except for acts of boycott, coercion or in- 
timidation) until January 1, 1948—later ex- 
tended to June 30, 1948.% At the end of the 
moratorium period the antitrust laws were 
to become applicable to the business of in- 
surance only to the extent that it was not 
regulated by state law.” 

It seemed obvious that in the absence of 
state regulation the antitrust laws would 
become applicable. The Attorney General 
of New York State, in interpreting the law, 
pointed out that its intention “was not to 
permit the states to ward off the application 
of Federal laws to the insurance companies 
without themselves assuming the responsi- 
bility of effective regulation It seems 
clear that no state can discharge the burden 
of regulation by merely condoning expressly 
any combinations that insurers might wish 
to make te 


Senator O’Mahoney made a similar point 
in a speech shortly after the passage of 


Congressional Record 499-509, 1112-1122, 1470- 
1473, 1548-1559 (1945). 
*6 Sec. 3(a) states: 
the Sherman 


“Until January 1, 1948, 
mn (ig Act, the Clayton 
Act, . . . the Federal Trade Commission Act, 
; and the Robinson-Patman Anti- 
discrimination Act shall not apply to the busi- 
ness of insurance or to acts in the conduct 
thereof."’ Sec. 3(b) adds: ‘‘Nothing contained 
in this Act shall render the said Sherman Act 
inapplicable to any agreement to boycott, coerce, 
or intimidate, or act of boycott, coercion, or 
intimidation.”’ 

*7 Sec. 2(b) provides 
the moratorium the acts 
“shall be applicable to the business of insur- 
ance to the extent that such business is not 
regulated by State law.”’ 

* Letter from Attorney General Nathaniel 
Goldstein to Robert E. Dineen. Superintendent 
of Insurance, cited in New York State Joint 
Legislative Committee on Insurance Rates and 
Regulations Report, 1949, p. 33. 


that upen expiration of 
cited in footnote 26 
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Public Law 15. He emphasized that the 
law makes it clear: * 

first, that the Federal prohibition 
against coercion stands unimpaired through- 
out the moratorium period; second, that 
there is only a limited moratorium from 
the antitrust and, third, that the 
antitrust laws, after the expiration of that 
period, are revived in all their vigor if state 
regulation fails.” 


laws 


Developments discussed below indicate that 
both state regulatory officials and persons 
engaged in the insurance business took Senator 
O’Mahoney at his word. Their actions in- 
dicate that they clearly realized that Con- 
gress would not be satisfied with regulation 
which merely allowed the insurance com- 
panies to continue doing business as they 
had in the past. 

This attitude, and the effect of the South- 
Eastern Underwriters decision, can best be 
seen by studying the effect the decision and 
Public Law 15 had on state legislative pro- 
grams. We can then attempt to determine 
the effect these programs had on the insur- 
ance business itself. An understanding of 
the state legislation which resulted from the 
decision, however, is impossible without at 
least a casual understanding of the problem 
of rates and rate-making in insurance. 


Rates and Rate-Making 


It is a widely held belief that, because of 
certain unique characteristics of the insur- 
ance industry, rate competition of the kind 
envisaged in the Sherman Act is undesirable 
and can only lead to chaos. Some of the 
characteristics commonly cited” are: 

(1) The nature of the article 
financial contract, makes it impossible for 
individual policyholders to determine value 
received. (2) The insurer cannot know his 
costs in advance, only estimate 
them on the basis of the average of the 
past experience. (3) In ordinary business 
transactions, a sale is completed when the 
goods are delivered and the price is paid. 
In the insurance business the buyer (policy- 
holder) has a contract calling for future 
performance, during which time the insurer 
must retain continued ability to pay. (4) 


sold, a 


and can 


2» “Government and the Insurance Business,”’ 
speech reprinted in 7 Casualty and Surety Jour- 
nal 13 (January, 1946). 

3% See John W. Cowee and Charles C. Center, 
Federal Regulation of Insurance (Wisconsin 
Commerce Reports) (Madison, University of 
Wisconsin, School of Commerce, Bureau of Busi- 
ness Research and Service, 1949), pp. 7 and 
72-73: also Ray Murphy, ‘“‘Time Runs Out,” 


Antitrust Laws 


The insured pays a small amount (ini- 
tially) relative to what he may receive. 

Because of this, every carrier must insure 
a large number of persons, a fact which may 
lead to drastic rate-cutting to increase the 
number of policyholders and, therefore, may 
result in rates insufficient to meet contractual 
liabilities. 

In addition to these characteristics, rational 
rate-making requires combining the expe- 
rience of several insurance carriers. Insur- 
ance rates are made upon the assumption 
that the future will, within reasonable limits, 
repeat the past. The broader the record 
of the past experience, the greater the de- 
gree of accuracy of prognosis. Since the 
typical company lacks a sufficient volume of 
business to base its forecasts solely on its 
own experience, it is necessary to combine 
the experience of a number of insurers.” 

At this point it will be worth while to 
examine the history of the insurance in- 
dustry to see just how it did fare when 
competition was characteristic of it. The 
period between 1835 and the Civil War was 
characterized by rapid expansion of the fire 
insurance business and by keen competition. 
In an attempt to attract more and more 
business, companies slashed rates drastically 
—many of them to a point so low that they 
could not meet their contractual obligations 
when called upon to do so. Following the 
Civil War, “motivated by the prevalence of 
incendiarism, rate cutting, competition, and 
hostile legislation,” the National Board of 
Fire Underwriters was organized. This or- 
ganization established a rate bureau and 
embarked upon a program of fire preven- 
tion.” However, the Chicago fire of 1871, 
the Boston fire of 1872 and the panic of 1873 
hit the fire insurance business quite hard, 
causing many companies to fail. Those that 
remained began cutting rates to increase 
revenues, and in 1877 the board abandoned 
efforts at rate control. By 1879, unrestricted 
rate-cutting was characteristic, and became 
so severe that in 1908 the insurance commis- 
sioners’ convention declared that “nine out 
of fourteen companies had lost heavily in 
capital and surplus in the preceding four 
years and that only five indicate an ability 
to make a profit under existing conditions.” 
In 1915 it was reported to the convention 


8 Casualty and Surety Journal 47-48 (February, 


1947). 

aE. W. Sawyer. Insurance as 
(American Management Association, 
Series, No. 61) (New York, American Manage- 
ment Association, 1945), p. 27. See also 47 
Columbia Law Review 1318 (1947). 

32 Magee, work cited, pp. 23-24. 
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that “since 1900 56 casualty and surety com- 
panies had failed.” * 

These effects of rate competition are also 
cited by Dr. Jules Backman in his study of 
surety rate-making. As a result of rate wars 
(prior to 1909), the City Trust, Safe Deposit 
and Surety Company and the Union Surety 
and Guaranty Company, both of Philadelphia, 
failed. The National Surety Company, the 
American Bonding Company, the Aétna In- 
demnity Company and the United Surety 
Company were reorganized, The president 
of the Metropolitan Surety Company re- 
signed because of notoriety arising from 
lawsuits filed against him. The capital of 
the Empire State Surety Company was found 
impaired. Summarized: “Few of the promi- 
nent companies escaped trouble.” ™ 

The life insurance industry, too, suffered 
from severe competition. Various forms of 
policies were devised to give the insurant 
the impression that he was receiving low- 
cost insurance. These policies usually had 
no cash-surrender value, and as many as 
50 per cent of those issued were iorfeited.” 
In their quest for business, the companies 
came to adopt programs which yielded 
short-run advantages to policyholders at the 
expense of their long-run interest in the 
solvency of the companies. Thus, a ma- 
jority of the large companies organized in 
the East between 1860 and 1869 were out of 
business before 1880. This period of severe 
competition culminated in the Armstrong 
Investigation of 1905. Charles Evans Hughes, 
counsel for the committee, brilliantly brought 
to light the evils and abuses which had 
resulted from competition. 

The effects of this investigation spread 
beyond the life insurance industry. In 1910 
the New York State Legislature established 
the Merritt Committee to conduct a com- 
prehensive investigation of the fire insurance 
business. The investigation led the com- 
mittee to the. conclusion that competition 
was not desirable in fire insurance rate- 
making. It urged, instead, state regulation 
of rating bureaus. “This report .. . re- 
versed the established trend which hereto- 
fore regarded fire insurance companies that 





33 Cited in William E. McKell, ‘‘Casualty In- 
surance in 1949,’’ 10 Casualty and Surety Jour- 
nal 11 (January, 1949). 

3: Jules Backman, Surety Rate-Making: A 
Study in the Economics of Suretyship (New 
York. The Surety Association of America, 1948), 
pp. 95-96. 

% For 





a detailed account of the effects of 


unbridled competition upon the life insurance 
industry and upon the public, see Shepard B. 
Clough, A Century of American Life Insurance 
(New York, Columbia University Press, 1946), 
Chs, 7-8. 
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combined to make or maintain rates as 
forming trusts, and hence, antisocial.” As 
a result of the report, many states repealed 
their anticompact laws to permit cooperative 
insurance rate-making.” By the time of the 
South-Eastern Underwriters decision, only 
two states (Nebraska and Iowa) prohibited 
rating bureaus. 

We see, then, that gradually the states 
came to realize that the insurance industry 
and the rate-paying public could be pro- 
tected from the disastrous consequences of 
unbridled competition only through the organi- 
zation of rate bureaus whose promulgated rates 
would be predicated upon statistical infor- 
mation and loss data gathered from a large 
number of member companies. It is only 
fair to point out, however, that there are 
still who feel that past failures of 
insurance companies were not due to the 
excesses of competition. Thus, one author- 
ity feels that failures of insurance companies 
in the past have been due to investments 
becoming valueless, to improper manage- 
ment and to improper claim-handling to a 
much greater extent than to inadequate 
rates. As proof of the statement that rate 
regulation cannot insure solvency, this au- 
thor notes that in 1947 a large New York 
casualty company, subject to rate regulation 
and adhering to the rates set by its bureau, 
had to borrow $8 million from the Recon- 
struction Finance Corporation to retain its 
solvency.” This latter view is, however, 
definitely that of a very small minority group. 








some 


Having presented the general case for rate 
bureaus, let us now examine the process of 
rate-making in the various insurance lines, 
and the role played by the bureaus in this 
process. 

The cost of life insurance to the policy- 
holder is said to depend on the following 
factors: (1) the rate of mortality among 
policyholders, and sometimes among bene- 
ficiaries, (2) net earnings on invested assets, 
(3) the method used in computing reserves, 
(4) the method of handling policyholders 
who terminate their contracts voluntarily 
and (5) the expense of executive, clerical, 
professional and sales services.® 





Magee, work cited, pp. 22-23, 27-28 and 
136-137. 

3t Herbert C. Brock, ‘‘Public Interest and the 
Commissioners’ All-Industry Laws," 15 Law and 
Contemporary Problems 621-622 (Autumn, 1950). 

388 Statement of John S. Thompson, president, 
Mutual Benefit Life Insurance Company, in 
Study of Monopoly Power, H2arings Before the 
Subcommittee on Study of Monopoly Power of 
the Committee on the Judiciary, House of 
Representatives, S8lst Cong., 1st Sess., 1919, 
Serial 14, Part 2-B, p. 1287 (hereinafter called 
Celler Committee Hearings). 
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The foundation of all life insurance rates 
is the mortality table, which is based on 
actual mortality experience and which in- 
dicates for each age group the proportion of 
persons expected to die within a year. The 
experience rates are smoothed out by mathe- 
matical means, and a safety factor is added 
to provide for adverse fluctuations in mor- 
tality and for contingencies. Since premium 
payments are uniform for an insured over 
his lifetime, accumulation of 
reserves during the early years of the policy. 
This and the compound interest 
provide the difference between the cost of 


there is an 
reserve 


insurance at older ages and the level pre- 
mium, 


The premium arrived at by adding acqui- 
sition costs and other expenses to the net 
premium (the latter being derived from the 
mortality table) applies only to the standard 
risk who pays an annual premium. If pre- 
miums are paid semiannually, quarterly, etc., 
a factor is added to cover extra costs and 
the loss of part of the annual premium in 
the event of death during the calendar year. 
If the risk is substandard, of 
miums are higher.” 


course, pre- 

Since all life insurance companies use the 
same mortality table, there is no room for 
competition in that phase of rate-making. 
The companies do compete, however, in de- 
termining how much to add to the 
premium for expenses, etc.” 


pure 
Furthermore, 
there are at present three principles of life 
insurance selling: 


(1) The stock companies use a low-pre- 
mium plan, with any profits going to the 
stockholders. 


(2) Most mutuals sell at relatively high 
premiums, but quote estimated dividends 
which the policyholder may expect to re- 
ceive. It has been pointed out that these 
expected dividends have never been realized 
in practice. The amount of the average 
yearly dividend that the 30 largest United 
States life insurance companies in 1929 esti- 
mated would be paid over the next 20 years 
was 50 per cent above the dividend actually 
paid,” according to William Montgomery. 


sad The above section drew heavily on Back- 
man, work cited, pp. 316-320. 


Edward C. Stone, ‘‘The Implications of 
Federal Control over Insurance: The Insurance 
Executive’s Viewpoint,’’ series cited, footnote 4, 
p. 17. 

41 Statement of William Montgomery, presi- 
dent, Acacia Mutual Life Insurance Company, 
in Celler Committee Hearings, Serial 14, Part 
2-B, p. 1101. 

42 Celler Committee Hearings, Serial 14, Part 
2-B, p. 1103. 
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(3) The low-premium mutual plan is em- 
ployed by firms such as the Acacia Mutual 
Life Insurance Company, with premiums 
comparable to those of the stock companies 
and with profits going to the policyholders. 
Acacia’s rates are currently about $4 per 
thousand below the new premium rates of 
other mutuals.” 


There has been some objection raised to 
the mortality table now in use. On January 
1, 1948, most states adoptéd the new Com- 
missioners Standard Table of 
Mortality. This table “was not based upon 
the actual mortality experience of the com- 
panies but included at each stage a con- 
tingence loading.” With modern medical 
techniques as advanced as they are, and 
with epidemic a very unlikely occurrence, 
“it is difficult to see justification for 
any contingency mortality loading.” * 


Ordinary 


A further objection to the level of life 
insurance premiums was raised by Repre- 
sentative Emanuel Celler, who feels that the 
greater life expectancy has not been reflected 
in reductions in premiums.“ This was sup- 
ported by Mr. Montgomery, who cited the 
rise in the surplus funds of the life insurance 
companies (a rise which continued through 
a boom, a depression and a world war) as 
proof of his statement that “life insurance 
is costing policyholders more today than it 
should cost.” * 


An examination of the available data in- 
dicates that death rate among policyholders 
has declined from 9.8 per 1,000 in 1915 to 
6.4 per 1,000 in 1951—a decline of 35 per 
cent. In that period, however, the net rate 
of interest earned on invested life insurance 
funds fell from 4.77 per cent to 3.18 per 
cent.” The expense ratio, which represents 
the ratio of commissions, agency expenses, 
home office salaries, medical fees, rents and 
all other management expenses to premium 
income, net investment income and other 
cash receipts, has remained virtually constant.” 


It seems, then, that the 35 per cent decline 
in the death rate was offset by the 33 per 
cent decline in the earning rate on invested 
funds between 1915 and 1951. The decline 


4s Celler Committee Hearings, Serial 14, Part 
2-B, p. 1103. 

4* See Celler Committee Hearings, 
Part 1, p. 236. 

 Celler Committee Hearings, Serial 14, Part 
2-B, p. 1105. 

% Institute of Life Insurance, Life Insurance 
Fact Book, 1952, pp. 48-49. The latter figure 
is before federal income taxes; the after-tax 
figure stood at 2.98 per cent in 1951. 

‘* Book cited, footnote 46, p. 50. This ratio 
stood at 16.7 per cent in 1915 and at 16.8 per 
cent in 1950. 


Serial 14, 
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Table | 


Percentage of New York Business (Premiums) Written 
by Companies Affiliated with Rating Bureaus, 1946 


Field 


Organization 


Premiums 
(in Millions 


Per Cent of Dollars) 


Fire New York Fire Insurance Rating Organ- 90 113 


ization 
Workmen’s compensation 


General liability 


Compensation 


Insurance Rating Board 100 139 
National Bureau of Casualty and Surety 
Underwriters 


and Mutual Casualty 


Rating Bureau 100 177 
Auto and physical damage National Auto Underwriter Association 100 27 
Inland marine Inland Marine Insurance Bureau 90 18 
Fidelity and surety Surety Association of America 80 18 


Source: 
Reports (1948), pages 48-49. 


in the latter is even more pronounced if it 
is calculated after taxes.* 

Let us now take a brief look at casualty 
rate-making. Casualty insurance comprises 
all forms except life, fire and marine. It 
therefore includes automobile insurance, work- 
men’s compensation, accident and health in- 
surance, plate glass insurance, boiler and 
machinery insurance, burglary and theft in- 
surance, and liability for personal injury and 
property damage. 

The cost of casualty insurance is ex- 
pressed as a rate applicable to a unit of 
exposure, for example, a car, $100 of payroll, 
etc., and contains provisions for the follow- 
ing elements: (1) losses, (2) expenses and 
(3) underwriting profits and contingencies.” 

In order to measure the loss element some 
rate bureaus collect loss statistics from the 
various carriers. 
experience are combined, and the loss por- 
tion of the total rate is computed. It is 
obvious that the broader the record of past 
experience, the greater the chance of accu- 
rate forecasting. This explains the fact that 
a great majority of the business is written 
by companies who are either members of, 
or subscribers to, a rate bureau. (See Table 
I.) This makes one wonder if it is true, as 
some claim, that the independent insurer 
“has long been a power, particularly in the 
casualty business.” ™ 


These statistics on past 


* For an interesting statement of trends in 


life insurance premiums, see one by Carrol M. 
Shanks, president, Prudential Insurance Com- 
pany of America, in Celler Committee Hear- 
ings, Serial 14, Part 2-B, p. 1272. 

*” Thomas O. Carlson, 9 Casualty and Surety 
Journal 22 (February, 1948). 
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State of New York Joint Legislative Committee on Insurance Rates and Regulation, 


The expense factor is based on experience 
during the preceding two to five years. The 
Casualty Insurance Expense Exhibit reports 
the country-wide experience of all reporting 
companies. 


Table II contains the current expense load- 
ings for selected casualty lines. The expense 
ratios are relatively stable over a period of 
years. “Consequently, the provisions for ex- 
penses, while reviewed periodically, often 
remain unchanged for several years.” ™ 

To the expense and loss elements is added 
a loading of 2.5 per cent to 5 per cent 
(depending on the line) for underwriting 
profit. 


Because of this combination of loss and 
expense experience and because the profit 
loading is usually uniform, most companies 
quote identical rates. In the workmen’s 
compensation field, for example, the National 
Council on Compensation Insurance makes 
rates for about 30 states. The loss experi- 
ence for all carriers is collected under a 
uniform statistical plan. Stock companies 
and mutuals all base their rates upon the 
same loss experience data, and all stock 
companies use one set of expense loadings, 
all mutuals another.” 

The degree of uniformity of rates was 
pointed out by the New York State Super- 
intendent of Insurance some ten years ago. 





%®C. A. Kulp, The Rate Making Process in 
Property and Casualty Insurance—Goals, Tech- 
nics, and Limits,’’ 15 Law and Contemporary 
Problems 513 (Autumn, 1950). 

* Carlson in journal cited, p. 29. 

* Franklin J. Marryott, ‘‘Mutual Insurance 
Under Rate Regulation,’’ 15 Law and Contempo- 
rary Problems 556-557 (Autumn, 1950). 
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(Note that what follows applies to pre- 
South-Eastern Underwriters days. “he dis- 
cussion of the change in the number of 
independent rate South- 
Eastern Underwriters decision will give some 
idea of the extent to which the following is 
or is not still true.) Three examples of rate 
uniformity at that time (December 31, 1944) 


filings since the 


were cited: 

(1) There were 60 companies ernvaged in 
writing fidelity and surety insurance in New 
York State. Of these, 46 beloneed to a 
single rating bureau, and the balayce made 
independent filings with the insurance de- 





partment. The 46 companies, however, trans- 
acted approximately 85 per cert of the 
business, and each charged identrzal prices 


\ 


for its policies and bonds. 


(2) Two hundred seventy-one sompanies 
were engaged in transacting fir ‘insurance 
York State an reported 
earned premiums of $78 million. Of this 
amount, 91.4 per cent was writte’) by mem- 
bers and rating 
organization; 89.8 per cent was- written by 
217 companies charging identica? prices. 


business in New 


subscribers of a siirgle 


(3) There were 92 companies. engaged in 

writing automobile personal-injury and prop- 
° eqs ° \ y , 

erty-damage liability insurance in New York 
. . . ‘\ 
State, with earned premiums 1 that year 
of $65 million. Of this volume, 55.1 per cent 
was written by companies charexng identical 
prices for their policies : 








Fire insurance rates include: roughly the 
same elements contained in casualty rates. 
In New York State, for example, the pre- 
mium dollar is divided as follows: 47% per 
cent for losses, 2% per cent Yor claim ex- 
penses, 1 per cent for conflag?ation hazard, 








24% per cent for underwriting profit and 
46% per cent for other than 
claims.“ There are, however, certain char- 
acteristics of fire insurance rate-making that 
are peculiar to that line. These are: 


expenses 


(1) Under coinsurance, since loss from 
fire is usually only partial, indemnification 
takes place in the proportion that the insur- 
ance carried bears to the actual value of the 
property. For example, assume that two 
$10,000 houses are insured under a policy 
with the 80 per cent clause, one for $8,000 
and the other for $4,000. A $2,000 loss 
would be reimbursed in full to the first 
owner, but only $1,000 would be paid to 
the second owner. 

(2) It is well known that prevention of 
the fire hazard is effective in reducing losses. 
Therefore, an attempt is made to devise rate 
schedules that will induce insureds to take 
necessary fire-prevention measures. 

(3) A conflagration hazard is always pres- 
ent, and must be provided for in premium 
rates. 

(4) An important moral hazard exists. 
It is known, for example, that fire insurance 
losses vary inversely with the business cycle. 

(5) Large expenses are incurred in con- 
nection with settlement of claims. In the 
case of small losses it has been found that 
the expense of investigation often exceeds 
the amount of loss.” 

It must be mentioned that fire insurance 
rate-making has never attained the degree 
of refinement found in many other rate 
structures.” 

The rates devised by the various bureaus 
are class rates, that is, they “apply to all 
risks in defined classifications according to 


: Table Il 


Current ‘Expense Loadings for Casualty Lines 








4 Luto Auto General 

Expense Item Bodily Injury Property Damage Liability Burglary 
Claim . 6.1% 98% 7.5% 4.0% 
Inspection and bureau : 6% 6% 3.5% 1.5% 
Production cost : 25.0% 25.0% 25.0% 30.0% 
Administration 7.4% 74% 7.5% 11.0% 
Taxes, licenses and fees 3.0% 3.0% 3.0% 3.0% 
Profits and contingencies 2.5% 2.5% 2.5% 4.0% 
Total 44.6% 48.3% 49.0% 53.5% 

Source: Jules Backman, Aurety Rate-Making: A Study of the Economics of Suretyship (New 


York, The Surety Association o ; America, 1948), pages 328-330. 


% State of New York Insurance Department, 
report cited at footnote 3, p. 32 

* Backman, work cited, p. 3 

* Backman, work cited, pp. 32 
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Antitrust Laws 








State of New York Insurance Department, 
Fire Insurance Terms and Discounts, a report 
by Deputy Superintendent Thomas C. Morrill 
to Robert E. Dineen, Superintendent of Insur- 
ance, State of New York (1950), p. 40. 
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differentials with respect to major features 
ot construction, protection, and occupancy.” 
Specific rates for each risk can be set only 
after an inspection is made of each building. 
These rates are supposedly based upon the 
class rate. Most schedules contain charges 
or credits intended to represent departures 
from standard conditions with respect to 
construction, occupancy, exposure and pro 
tection.” It is obvious, however, that there 
is room for a good deal of subjective judg- 


ment on the part of the carrier. Thus, 
Franklin J. Marryott notes that “the fire 
rating system is characterized by rat- 
ing methods in which judgment plays a 





large part.” ™ 


The factor of judgment enters even more 
strongly 


into the practice of granting dis- 
counts from annual rates to risks taking out 
policies that extend for periods longer than 
one year. Over 60 per cent of all fire in- 
written in New York 
State in 1948 were on terms of up to five 
years. 


surance premiums 


Discounts given equal 25 per cent 
of the annual rate for each year in excess 
of the first. This produces an over-all dis- 
count of 16% per cent on three-year and 
20 per cent on five-year policies. The ad- 
vantages of term policies to the insurers 
stem from the facts that the risk is removed 
from competition the 
contract; pre- 
fully 


loss; better 


during the term of 
interest is the 


bec« mes 


earned on 


miums; a larger premium 
the total 


risks are attracted to term policies; it costs 


earned in event of 
no more in office expense to write a policy 
for five years than for one year.” 


The allowance of term discounts increases 
the subjective element in fire insurance rate- 
making because these discounts have been 
established on a rule-of-thumb basis as the 
result of “competition and practical under- 
writing considerations” rather than the 
basis of statistically supported experience.” 


on 


Before turning to a consideration of the 
legislative effects of the South-Eastern Under- 
writers decision and Public Law 15, it is 
worth noting that avenues other than rate- 
cutting have traditionally been used by in- 
surance companies to compete for business. 
In all lines the speed of claim settlement 
and the personal service rendered the in- 





* State of New York Insurance Department, 
Report on Examination of the New York Fire 
Insurance Rating Organizations, (October 15, 
1946), pp. 9-10. 

* Marryott, work cited, p. 560. 

°° State of New York Insurance Department, 
report cited at footnote 56, pp. 12, 14 and 23. 


In relation to earning interest on premiums, 
the All Canada Insurance Federation stated: 
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sured differ between companies. In many 
areas there is competition in the form of 
policy coverage, that is, companies 

compete for customers by offering mor 
complete coverage. In life insurance, for 
example, companies will have different matur- 
ity options, different conversion rights, ete 





will 


The forms which competition takes in the 
surety field have been summarized by Dr 
Backman follows: (1) speed and eff- 
ciency of service, (2) supplying of informa- 
tion relative to contracts to be awarded or 


as 









to results of bid lettings, (3) keeping of a 
man at the courthouse to execute probate 
bonds then and there, (4) supplying of pro- 
ducers with matter 
material, conducting of educational 
the bonding business, 
(5) assistance by skilled men who help ana- 
lyze risks or aid producers in selling the 
bonds and (6) promptness of claim settle- 
ments.” 













informative and _ sales 


and 























courses concerning 
























Finally, we must keep itt mind the fact 
that insurance companies increasingly meet 
the competition of firms not traditionally 
considered to part of that 
One writer warned the industry: 

















be a business. 














“Serious postwar competition which all 
will have to face will come 
national finance companies, who have ac- 
quired their own insurance institutions and 
are already laying their plans to capture or 











agents from 









































acquire all types of insurance in connection 















with any items which they may finance, such 
as automobiles, 


etc. 


















State Legislation 








Since Public Law 15 provided that, as of 
June 30, 1948, the of insurance 
would become subject to the antitrust laws, 
if not state-regulated, both insurance of- 
ficials and state regulatory officers immedi- 
ately began to draft legislation to recom- 
mend to the various state legislatures. As 
was stated earlier, the thesis is generally 
accepted that free competition of the kind 
envisaged in the Sherman Act is neither 
feasible nor socially desirable in the insur- 
ance business. Consequently, the only model 
state laws receiving consideration were those 
which accepted the necessity of continuing 








business 














































































‘‘Present interest rates are quite inadequate to 
justify allowances for payment of long-term 
premiums in advance.”’ (P. 31.) 

6° State of New York Insurance Department, 
report cited at footnote 56, p. 23. 

*t Backman, work cited, pp. 107-108. 

82 Ernest L. Clark, ‘‘The Postwar Agent and 
Broker,’’ 6 Casualty and Surety Journal 1 
(January, 1948). 
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the operations of the rating bureaus. Their 
general purpose was to place these bureaus 
under the jurisdiction of state regulatory 
officials. 


The model laws which were adopted by 
nearly all states were originally drafted by 
the National Association of Insurance Com- 


missioners in conjunction with the all- 
industry committee. The latter group was 
May, 1945, and consisted of 
representatives of the following 
American Institute of Marine Underwriters; 
American Life Convention; American Mu- 
tual Alliance; American Reciprocal Asso- 
ciation; Associated Mutual Fire 
Insurance Companies; Association of Casu 
alty and Surety Exectitives; Bureau of 
Personal Accident and Health Underwriters; 
Health and Accident Underwriters Confer- 
ence; Inland Marine Underwriters Associa- 
Association; Life 
Insurance America; Na- 
tional Association of Casualty and Surety 
Agents; National Association of Independ- 
ent Insurers; National Association of In- 
surance Agents; Naticnal Association of 
Insurance Brokers; National Association of 
Mutual Insurance Agents; National Board 
of Fire Underwriters; National Fraternal 
Congress of America; and the Surety Asso- 
ciation of America. 


organized in 
groups: 


Factory 


tion; Insurance Executive 
Association of 


Let us briefly examine the provisions of 
the laws which adopted.” Rating 
bureaus are required to file all and 
forms with the proper state authorities 
After a stipulated waiting period, these rates 
effective. should the 
find filed are 


inadequate, excessive or 


were 
rates 


However, 
that the 
unfairly discrimi 
atory, he can filing. All 
filings must be statistically supported. In- 


become 
commissioner rates 
disapprove the 


dividual companies may make written appli- 
cation to the commissioner to deviate from 
bureau rates. If the finds 
the deviation to be fustified, that is, if it 
result in premiums which are 


commissioner 


does not 
inadequate, excessive or unfairly discrimi- 
natory, he is instructed to 
deviation.* Note that 
be uniform. Any rate which meets the gen- 
eral requirements and is statistically sup- 
ported can be used.” Not only are com- 


authorize the 
rates do not have to 


adopting each type of law, see American Bar 
Association, Section of Insurance Law, Insur- 
ance Under the Commerce Clause (August 3, 
1954). 
* For a complete cescription of the 
laws, see Cowee and Center, work cited. 
®% Murphy, article cited at footnote 30, at p. 51. 


model 


Antitrust Laws 


panies allowed to deviate from filed rates, 
but Section 3(a)2 of the model bills, adopted 
in nearly all states, provides: 


“The systems of expense provisions in- 
cluded in the rates for use by any insurer 
or group of insurers may differ from those 
of other insurers or groups of insurers to 
reflect the requirements of the operating 
methods of any such insurer or group with 
respect to any kind of insurance, or with 
respect to any subdivision or combination 
thereof for which subdivision or combination 
separate expense provisions are applicable.” ® 


This right of members and subscribers 
to adopt individual systems of expense allo- 
cation “is an extremely potent safeguard 
of the independent position, since cost com- 
petition in fire and casualty insurance centers 
on differences in insurer expense of opera- 


tion rather than on loss costs.” % 


The laws adopted also provide for flexi- 
bility by allowing (in Section 3(a)3) for 
modification of class rates to allow higher 
or lower premiums for insurance of indi- 
vidual risks where warranted by variations 
in hazards or any other factor “that can be 
demonstrated to have a probable effect upon 
losses or expenses.” ‘ 

Rate regulatory laws were not the only 
ones enacted to meet the requirements of 
Public Law 15. To meet possible applica- 
tion of the Clayton Act, several states 
enacted legislation regulating interlocking 
directorates and investment by insurance 
companies in the stock of other insurance 
companies. The New York Legislature, for 
example, amended its that inter- 
locking directorates and ownership by one 
insurer of stock in another would be per- 
mitted only if “the business of such insurers 
with the public shall not be conducted in 
a manner which substantially lessens com- 


law so 


petition generally in the business of insur- 


se a 2 69 
ance or creates a monopoly therein. 


Many 


iting certain unfair trade practices, such as 


states enacted legislation prohib- 


false advertising, misrepresentation and dis- 
crimination.” To meet possible application 
of the Robinson-Patman Act, a number of 
states passed laws specifically authorizing 


payment of commissions to brokers and 


Cited in Cowee and Center, work cited, p. 54. 

® Cited at footnote 50. 

®§ Cowee and Center, work cited, pp. 54-55. 

® Ch. 578, L. 1948. 

7 J, F. Follmann, Jr., ‘‘Controls Are Spread- 
ing,’ 9 Casualty and Surety Journal 27 
(January, 1948); see also articles by Marcus 
Abramson in the March, 1948 and February, 
1949 issues of that journal. 
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prohibiting unfair discrimination and _ re- 
bating.” In 1948, New York. State went 
further than most had gone by making the 
state antitrust law (the Donnelly Act) 
applicable to the business of insurance to 
the extent that it was not regulated under 
the new laws, and passed a bill prohibiting 
rebating in accident and health insurance. 

Having studied the effects that the South- 
Eastern Underwriters decision had on state 
legislation, let us now turn to the effects it 
had on the actual operation of the business, 
remembering that the state laws were the 
instruments through which the decision 
became effective. It is worth noting at 
this point that the validity of the state 
regulatory laws has already been upheld by 
the courts.” 


Economic Consequences 


One of the serious gaps in antitrust liter- 
ature is the lack of a comprehensive study 
of the influence specific antitrust suits have 
had on the structure and economic per- 
formance of the industries involved. Anti- 
trust Policies and Enforcement, a forthcoming 
study by Dr. Simon N. Whitney for the 
Twentieth Century Fund, should do much 
to remedy this defect in antitrust literature. 

One direct effect of the South-Eastern 
Underwriters case has been that the level 
of advertising of the mail-order insurance 
industry has been considerably elevated. 
With the business of insurance declared to 
be commerce, the Federal Trade Commis- 
sion Act was applicable. To avoid litiga- 
tion, an insurance advertisers association 
was established, and it applied to the Fed- 
eral Trade Commission to initiate a Fair 
Trade Practices Conference. The confer- 
ence was held in Chicago, and on February 
3, 1950, a set of trade-practice rules relating 
to the advertising and sales promotion of 
mail-order insurance was promulgated. These 


rules were designed to eliminate misleading 
descriptions of policies; benefits and cover- 
ages, and to prevent deceptive concealment 
of exceptions, limitations and reductions in 
policies,” etc. 

Any remaining malpractices will no doubt 
be eliminated by the shock effect of the 
Federal Trade recent com- 
plaint against 17 accident and health com- 
panies,“ regardless of the outcome of any 
subsequent litigation. The companies named, 
representing about one third of the acci- 
dent and health coverage on an individual 
policy basis in the United States, were 
charged with having violated Section 5 of 
the Federal Trade Commission Act,” as 
amended by Public Law 15, by deceptive 
claims concerning coverage provided and 
benefits payable. In line with the provi- 
sions of the McCarran Act, every complaint 
claimed that the respondent does business 
in states 


Commission’s 


insurance 
“is not regulated by state law to the extent 
of regulating the practices ... alleged . . 
to be illegal.” “ The respondents have evi- 
dently interpreted this to mean that the 
FTC feels that the statutory authority of 
the commissioners of some of the states in 
which they do business is inadequate, and 
some have already filed preliminary answers 
disputing the FTC’s jurisdictional claims.” 
While a few companies evidently intend to 
attempt a consent settlement, others have 
privately informed the author of their in- 
tention to fight the FTC’s jurisdictional 
claims to the highest court, if necessary. 
The latter companies apparently feel that if 
it is successful in this case, the FTC will 
not confine its jurisdiction in insurance to 
misleading advertising. 


where the business of 


Many association practices relative to the 
appointment of agents had grown up in the 
industry during the years in which, under 
the Paul v. Virginia®™ doctrine that “insur- 
ance is not commerce,” the antitrust laws 
could not be applied to it. A brief listing 





71 Marcus Abramson, ‘‘The Challenge Is Met,”’ 
9 Casualty and Surety Journal 56 (March, 1948). 

7 North Little Rock Transportation Company 
v. Casualty Reciprocal Exchange, 33 Automo- 
bile Cases 990, 181 F. (2d) 174 (CA-8, 1950), 
aff'g 85 F. Supp. 961 (DC Ark., 1949), cert. den., 
35 Automobile Cases 815, 71 S. Ct. 56. Fora 
full discussion, see James B. Donovan, ‘‘Regu- 
lation of Insurance Under the McCarran Act,”’ 
15 Law and Contemporary Problems 481 (Au- 
tumn, 1950). 

Federal Trade Commission, Trade Practice 
Rules Relating to the Advertising and Sales 
Promotion of Mail-Order Insurance, promul- 
gated February 3, 1950. 

71 In the Matter of American Hospital and 
Life Insurance Company et al., Dockets 6237- 
6253, filed October 14, 1954. 
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352 Stat. 111, 1028, 15 USC Sec. 45: ‘‘The 
Commission is hereby empowered and directed 
to prevent unfair methods of competi- 
tion in commerce and unfair or deceptive acts 
or practices in commerce.”’ 

7% Federal Trade Commission press release, 
October 19, 1954, pp. 1, 12. 

77 In the Matter of the Commercial Travelers 
Mutual Accident Association of America, Docket 
6242, ‘‘Notice of Special Appearance’’; In the 
Matter of the American Hospital and Life In- 
surance Company, Docket 6237, ‘‘Plea to the 
Jurisdiction and Answer’’; In the Matter of 
Travelers Health Association, Docket 6252, 
‘‘Answer.”’ 

*% 8 Wall. 168. 
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of some of these rules reveals their nature 
and purpose: 

(1) The “single counter rule” provided 
that a company could not have more than 
one agent in a specified area. 


(2) The similar “limitation of agency 
rule” provided that a company could not 
have more than an agreed-upon number of 
agents in a specified area. 


(3) The “nonintercourse rule” denied non- 
affliated companies the opportunity to re- 
insure their risks.” 

(4) The rule” prohibited a 
member agent from representing an insurer 
unless all that insurer’s agents were mem- 


“in-or-out 


bers of the association. 


(5) The “separation rule” prevented agents 
of association members from representing 
a nonmember company. This was designed 


to force outsiders into the association.” 


These obviously coercive rules, with their 


tendency to reduce freedom of entry, have 
now either been eliminated or at least forced 
under cover. In view of the South-Eastern 
Underwriters decision and the Congressional 
prohibition of boycott, coercion and intimi- 
dation, the Executive Committee of the 
National Association of Insurance Agents 
notified all branches that it would no longer 
aid in the enforcement of rules.” 
Furthermore, the Insurance Executives As- 
sociation withdrew company representation 
from all local agency associations which per- 
sisted in maintaining these rules.” Finally, 
the Department of Justice has vigorously 
attacked a few associations which have in- 
sisted on retaining the objectionable rules, 
and threatens to institute proceedings against 


these 


others.” 


* Under the reinsurance contract, the rein- 


surer assumes all or part of the liability con- 
tracted for by the first insurer. This aids the 
underwriter to distribute risks properly. There 
is also agency reinsurance, under which the 
insured receives a single policy covering his 
entire risk and the agent writes one or several 
policies with separate companies, each assum- 
ing part of the risk covered by the insured’s 
policy. The importance of reinsurance facilities 
to agents and underwriters is obvious. 

8 New York State Joint Legislative Committee 
on Insurance Rates and Regulations, Report 
(1948), pp. 19-20. 

%tCharles P. Butler, ‘‘Activities of Agents 
Under the McCarran Act,’’ 15 Law and Con- 
temporary Problems 571 (Autumn, 1950). 

82 Letter to the author from Raymond Harris, 
Deputy Superintendent and Counsel, State of 
New York Insurance Department, dated Sep- 
tember 18, 1953. 

8 U, 8. v. Insurance Board of Cleveland (DC 
Ohio, 1951); U. S. v. New Orleans Insurance 
Exchange, Civil No, 42-92 (DC La., 1954); Stan- 


Antitrust Laws 


The only other antitrust suit instituted in 
the insurance field since the South-Eastern 
Underwriters decision was one filed against 
Diversified Services, the largest 
company in the United States. 
The suit charged that that company violated 
Sections 1 and 2 of the Sherman Act and 
Section 3 of the Clayton Act “ by requiring 
its residential-mortgage borrowers to place 
all hazard insurance maintained on the mort- 
gaged property with it, thereby foreclosing 
many agents and companies from free ac- 
cess to this substantial market. The consent 
judgment which terminated the case re- 
quires Investors Diversified Services to in- 
form its mortgagors of their right to select 
insurance companies of their own choice. 
The decree permits it to require that the 
insurance be written by a company accept- 
able to it (so long as the standards of 
acceptability are not unreasonable, arbitrary 
or discriminatory) and permits it to itself 
participate on a fair basis in the hazard 
market. Although the Depart- 
ment of Justice has as yet been unable to 
determine the economic impact of the de- 
cree,” it has publicly cited that judgment as 
a warning to lenders who persist in tie-in 
practices, and has stated its intention of 
prosecuting those “who fail to heed the 
warning implicit in the I. D. S. judgment.” * 

The South-Eastern 
had another important effect. 


Investors 
mortgage 


insurance 


Underwriters decision 
Prior to the 
decision, agents’ commissions—the largest 
single expense item in premium rates—were 
determined by acquistion cost conferences. 
The conferences were private combinations 
of insurers designed to fix maximum com- 
missions in order to prevent interinsurer 
competition in the form of extra induce- 
ments to agents to increase their volume. 
ley N. Barnes, ‘‘Freedom of Action and the Anti- 
trust Laws,’’ address delivered at the annual 
convention of the National Association of Mu- 
tual Insurance Agents, at New York City, 
October 25, 1954, p. 13 (mimeographed). 

St See U. S. v. Investors Diversified Services, 
102 F. Supp. 645 (1951), consent decree entered 
June, 1954. For the first two of these sections, 
see footnotes 5 and 6. Sec. 3 of the Clayton Act 
(38 Stat. 731, 15 USC Sec. 14) states: ‘“‘It shall 
be unlawful for any person engaged in com- 
merce to lease or make a sale or contract 
for sale of goods or other commodities 
‘ on the condition that the lessee 
or purchaser thereof shall not use or deal in 
the goods ... of competitors of the 
lessor or seller, where the effect may be 
to substantially lessen competition or tend to 
create a monopoly in any line of commerce.’’ 

85 Letter to the author from Stanley N. Barnes, 
Assistant Attorney General, Department of Jus- 
tice, dated November 3, 1954. 

86 Speech cited, footnote 83. 








After the case, the Attorney General of 
New York State stated that there could be 
little doubt that “private combinations so 
intimately concerned with the price struc- 
ture are held to be illegal per se (U. S. v. 
Socony Vacuum Oil Co., 310 U. S. 150, 221- 
223). 


223 ‘Price fixing, reasonable or unreason- 
able’ is banned (U. S. v. Bausch and Lomb 
Company, 321 U. S. 707, 720). The rule is 
applied to agreements fixing elements of the 
ultimate price, such as agents’ and brokers’ 
commissions (Sugar Institute, Inc., v. U. S., 
a .92553).”"* 


Consequently, these conferences were dis- 
solved, and collusive determination of maxi- 
mum commissions was abandoned. Whether 
or not restraints of this character continue 
below the surface, there seems little room 
for doubt that with the loss of open accept- 
ance and enforcement, their effectiveness has 
diminished. 


The South-Eastern Underwriters decision 
also brought about a number of long-over- 
due changes in the rate-making 
Improved classifications of fire 
hazards, uniform classifications of expenses, 
formulae for adjusting rates more equitably 
on a class-by-class basis, and experience 
rating plans for multiple-location risks have 
all been introduced; and bureaus must 
now permit all companies, even nonmem- 
bers, to subscribe to their rating service and 
make use of their statistical data.” The 
decision, incidentally, has had its effects on 
rating bureaus. For one thing, the 
membership of these bureaus has increased 
since the decision and the enactment of 
state regulatory laws. The requirement of 
additional statistical justification of rate fil- 
ings has made it necessary for many com- 


process. 


occupancy 


these 


panies to join some rating or statistical 
advisory organization.” Thus, it has been 
noted: 

“There are some rate structures which 


are so complicated that while there may be 


57 Letter from Attorney General Nathaniel L. 
Goldstein to Robert E. Dineen, Superintendent 
of Insurance, State of New York, in New York 
State Joint Legislative Committee on Insurance 
Rates and Regulations, Report (1949), p. 29. 

88 The casualty insurance companies first ap- 
pealed for a statute immunizing their acquisi- 
tion cost conference, but finally discontinued it. 
Report cited, footnote 80, —pp. 20-21. 

’* Letter from Raymond Harris; Butler, work 
cited, p. 572. 

“” Marryott, work cited, pp. 546-547. 


" Letter to the author from the assistant 
secretary of the National Bureau of Casualty 
Underwriters. 

* George L. Ekern, ‘‘The Regulation of In- 
surance,’ 1951 Insurance Law Journal 409, 412 
(June). 
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no legal obligation imposed upon a com- 
pany to become a member or subscriber of 
such an organization, the company must in 
fact become either a member or a sub- 
scriber if it is to survive economically.” ® 


One writer reports that in the years fol-| 
lowing the enactment of state regulatory} 
laws membership in bureaus rose sharply, for] 
example, the membership of the Mutual] 
Insurance Bureau rose by 50 per cent be-| 
tween January 1, 1944, and January 1, 1950, | 
Although not all of this increase is attribut- 
able to rate regulation, much of it was due 
to the fact that “to many companies the 
task of making and supporting rate filings 
was new, strange, and difficult, and the serv- 
ices of rating organization 
practical matter, essential.” ** The decision 
has had other effects on the bureaus. For 
one thing, they now must be licensed in all 
This means 


ota were, aS a 


states in which they operate. 
that a fee must be paid to each state, and 
that the bureau must file a history of its] 
background and proof of its qualifications | 
with 48 Furthermore, the] 
statistical reports filed by the bureaus now} 
include experience reports of jomenadiaal 


commissioners. 


as well as member, companies. 


A minor effect of the South-Eastern Under- 
to increase the 
some companies. The 
cost of supervision has obviously risen, as 
have the license fees required of the rating 
bureaus. Furthermore, the greater amount 
of supporting statistics required of the com- 
panies is believed to have increased their | 
clerical to some extent.” However, | 
this increased expenditure on their statisti- | 
cal departments has brought the companies | 
the many benefits flowing from improved 
record-keeping, superior cost data and more 
thorough statistical analysis. 


writers decision has been 


operating costs of 





costs 


In an attempt to ascertain more fully the 
effects of the South-Eastern Underwriters 
decision, the author posed the following 

*% Report of the subcommittee of the Com- 
mittee on Rates and Rating Organizations of the 
National Association of Insurance Commission- 
ers, in report cited, footnote 80, p. 57. 

*% Marryott, work cited, p. 561. It is impor- 
tant to remember at this point that an increase 


in bureau membership need not necessarily 
mean an increase in the uniformity of rate 
filings. 

*% Ambrose B. Kelly, ‘‘New Trends in Insur- 


ance Regulation,’’ Toward Improved Rates and 
Services (American Management Association. 
Insurance Series, No. 76) (New York, American | 
Management Association, 1948), p. 18; Dineen, 


work cited, p. 9. 
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neen, 


of the 48 states and the District of Columbia: 
(1) 


Were any previously common con- 


certed activities outlawed? If so, can you 
cite a few? 
(2) Were any previously common, but 


unregulated, concerted activities placed un- 
der state supervision? If so, can you cite 
a few? 

(3) Have any rate reductions (or refusals 
to grant increases) resulted from the adop- 
tion of regulatory statutes? 


(4) Has any adjustment of rates been 


found necessary to prevent their being un- 
fairly discriminatory? 
(5) Has there been any tendency for the 


number of independent rate filings to de- 
cline? 

Thirty-one replies were received, although 
not all of the respondents replied to 
A summary of the replies follows: 


each 
question. 


No usable 


Question Yes Vo answer 
l 17 12 2 
2 27 3 1 
3 21 7 3 
+ 13 13 5 
5 3 20 8 
The third, fourth and fifth questions were 


designed to reveal the real effectiveness of 
the South-Eastern Underwriters case and the 
regulatory statutes adopted as a result of 


Public Law 15. Thus, of 28 states supply- 
ing usable answers to the third question, 


21 reported that rate reductions or refusals 
to had resulted from the 


decision. Excerpts from some of the re- 


grant increases 
sponses are revealing: 

\ Midwestern state: “This department 
held hearings and under date of September 
1, 1950, ordered rate reductions of approxi- 
mately $1,200,000. Under date of January 
1, 1953 there were further reductions aggre- 
gating approximately $800,000 put into ef- 
fect on the insistence of this department B 
A New England “In 


stances rate reductions have been asked for 


state: several in- 
and gotten; and in other cases rate increases 
have been refused.” 

A Far Western state: 
effect, the major 
organization licensed 


“Since our law has 
insurance 
state 


been in fire 


rating in this 


* Business Week, June 18, 1949, p. 28. Florida 
was one of the states which did not respond 
to the questionnaire. 

* Business Week, July 2, 1949, p. 54. 

* Russell B. Gallagher, ‘‘The Effect of Public 
Law 15 on the Insured”’ (American Management 


Antitrust Laws 


has made several sweeping rate revisions, 
resulting in many millions of dollars of pre- 
mium savings annually to the policy holders 
this state.’ 


of 
. in 
effected 


A Southern 
reductions 
the regulatory power the Com- 
missioner of Insurance result of the 
Southeastern Underwriters Case and Public 
Law 15.” 


state: 
have 


many cases 


rate been due to 
granted 


aS a 


The results of these questionnaires are 
verified by other sources. Business Week 
reported that in June of 1949 Tennessee cut 
noncommercial fire insurance rates by 20 
per cent, and Florida reduced rates by 10-15 


per cent.” Later in the month, Alabama 
followed suit.” 
The real value and importance to the 


consumer of the South-Eastern Underwriters 
decision is obvious. Answers to the fourth 
question indicate that in many 
not only have there been rate 

but adjustments to eliminate unfair 
crimination. This may explain the 

plaint large insurance purchasers that 
the decision and Public Law 15 “may wreck 
the insurance program of the large or inter- 
state risk.” * 


instances 
reductions, 
dis- 
com- 
of 


The answers to the fifth question are also 
When the model laws 
were enacted, there was a feeling that com- 
petition between bureau members would be 
eliminated. It was pointed out that mem- 
bers wishing to deviate from bureau rates 


quite significant. 


must justify such a deviation to the state 
supervisory authorities, that is, that the 
burden of proof would fall upon the deviat- 
ing company.” Further, it was pointed out 
that after a request for a deviation is filed, 
the commissioner holds hearings of pleas 
by the petitioner for the deviation, and a 
case by the bureau against it. It was feared 
that the rate bureaus would be able to build 
up arguments that far 
anything the individual company would be 
the of 


100 


would overshadow 


able to supply in way supporting 


statistics and data. 


Combined with the tendency of the new 
laws to force companies to enter bureaus, 
any tendency to prevent deviations from 
bureau filings would have been undesirable. 
Fortunately, 


decline in independent filings. Twenty of 


the laws have not resulted in a 
>2 
23 


Association, Insurance Series, No. 68) (New 


York, American Management Association, 1946). 
® Brook, work cited, p. 613 


1 Cowee and Center, work cited, p. 68. 
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states supplying usable answers noted that 
there had been no tendency for the number 
In fact, 
reverse 


of independent filings to decline. 
12 states that quite the 
was true—that the number of independent 
filings had increased since the passage of 
the rate regulatory laws, that is, the degree 
of uniformity of rates seems to have de- 
clined. 


reported 


deviations from bureau 
rates was noted in the business press. Busi- 
ness Week, after pointing out that since 
the South-Eastern Underwriters decision the 
“once-placid fire-insurance business has been 
in a hubbub,” reported that in May of 1949 
the Pennsylvania Insurance Department ap- 


This increase in 


application by the Insurance 
Company of North America to cut rates in 
certain areas by 15 per cent: “The new 
rates represent price competition by a ‘bureau’ 
company against other ‘bureau’ companies, 
That’s very unusual... [and other bureau 
companies] are not too happy.” ™ 

We then, that as a result of the 
South-Eastern Underwriters decision a num- 
ber of undesirable practices have been elimi- 
nated, and others have been placed under 
state regulation. Further, consumers have 
benefited from lower and more equitable 
rates, from a greater degree of variation in 


proved an 


see, 


rates and from more rational rate-making. 


[The End] 


ASKING REPEAL OF TAX RELIEF SECTIONS 


| A favorable interpretation of Section 

| 452 of the 1954 Internal Revenue Code 
has been requested of the Office of the 
Commissioner of Internal Revenue by 
the National Association of Mutual In- 
surance Agents. Early action is prom- 
ised on the petition which the association 
hopes will secure local agents the 
right to defer for income tax purposes a 
pro-rata portion of lump-sum income, re- 
ceipt of which obligates the agent’s future 
services for a period extending beyond 
the year in which the income is received. 
Particular attention is focused on Section 
452(e)(2), where the association states 
that an apparent ambiguity now exists in 
the meaning of “liability to render serv- 
ices.” 


for 


The relief is sought for agents account- 
ing on an accrual basis. April 15 is the 
deadline for free decision by the taxpayer 
as to whether or not he will avail himself 
of the provisions of Section 452 and, 
thus, prompt action has been requested 
on this interpretation. 

The petition, after setting forth the 
legal obligations of an agent which ex- 
tend into subsequent years, further asserts 
the heavy additional responsibilities which 
devolve upon the local agent by ‘‘custom 
and usage in the business,” including 
preparation of renewals, providing tech- 
nical advice, preparation of loss reports 
and assistance to insureds in complying 
with policy provisions. 

The repeal of Sections 452 and 462, 
however, has been asked by Treasury 
Secretary Humphrey in a statement made 


mm **Price Competition in Fire Insurance,”’ 


Business Week, May 28, 1949, p. 24. 
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before the Ways and Means Committee. 
The original objective of the two sec- 
tions, which cover prepaid income and 
reserves for estimated expenses, 
merely to bring about the simplification 
of tax accounting procedures, he said, 
and not to produce any radical tax re- 
ductions. 


Was 


Mr. Humphrey noted that the tentative 
regulations issued by the Treasury on 
January 22, in order to carry out the 
provisions of the law, have been accused 
of being too restrictive in limiting the 
intended application of the sections. 
Should taxpayers successfully litigate 
this restriction, he stated, the revenue 
loss might be far in excess of that which 
was contemplated by Congress. 

The original amount estimated for 
many so-called bookkeeping items, of 
which Sections 452 and 462 were the 
principal revenue items, was $47 million. 
The limited survey that has been made 
around the country indicates, he 
that the loss would be substantially 
greater than the original estimates. How 
much greater cannot be accurately pre- 
dicted as it is not known what the bulk 
of the taxpayers might claim under these 


said, 


provisions. 

The objective of trying to conform 
tax accounting with business accounting 
is still a sound idea, he stated, but in 
attempting to do this a mistake was 
made in not sufficiently limiting the ap- 
plication of the provisions and restricting 
the revenue impact of these changes. 
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Gifts of Life Insurance by the Insured 


By ALBERT MANNHEIMER, HENRY LAMONT WHEELER, Jr., 
and JOEL IRVING FRIEDMAN 


The authors are New York attorneys. 
Mr. Mannheimer and Mr. Friedman ure 
members of Nathan, Mannheimer, Asche 
& Winer. Mr. Wheeler is counsel to 
Robinson Bros., New York City. This 
paper was presented last November at 
the New York University Thirteenth 
Annual Institute on Federal Taxation 
and is reprinted with permission. 


ECTION &11(g) of the Internal Revenue 

Code 1939 prescribed three separate 
tests under which proceeds of a life insur- 
ance policy would includable in the 
estate of the insured for estate tax purposes, 
namely: (1) if the policy was made pay- 
able to (or for the benefit of) his estate; 
(2) if, at the time he died, he possessed any 
of the incidents of ownership; or (3) if he 
had paid the premiums directly or indirectly.’ 
the third test—the so-called 
premium payment test—life insurance on 
which the insured himself had paid pre- 
miums was described as “the one and only 
form of property which cannot (for estate 
tax purposes) be given away by the insured 
while he lives.” Moreover, where the 
insured had paid the premiums, the premium 
payment test sometimes resulted in policies 
being included in his estate for estate tax 
purposes even though he had never owned 
them. 


of 


be 


Because of 


Abolition of Premium Payment Test 


In order to do away with this discrimina- 
tion against life insurance, the elimination 
of the premium payment test had been 

1 For a discussion of these tests see Lawthers, 
Highlights of Some Changes Made by the Inter- 
nal Revenue Code of 1954 (1954), p. II-B-1. 

2 Anderson, ‘‘Life Insurance and the Federal 
Estate Tax.’’ Proceedings of the Section of In- 
surance Law, American Bar Association (1944- 
1945), p. 38. 
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sought for a considerable period by many 
national organizations.’ Finally the pre- 
mium test was repealed by Section 2042 of 
the 1954 Code, which merely re-enacted 
the first two of the tests mentioned above. 

For reasons which will appear presently, 
it is important to note the ground on which 
Congress acted. The majority report of the 
House Ways and Means Committee, refer- 
ring to lite insurance, said: “No other 
property is subject to estate tax where the 
decedent initially purchased it and then, 
long before his death, gave away all rights 
to the property.” * The Senate drove home 
the point. It repeated the sentence, and 
added: and to discriminate against 
life insurance in this regard is not justified.” ® 

Ever since the new Code was passed, con- 
siderable publicity has been given to the 
propositions (1) that an insured can give 
away his personal life insurance and have 
the proceeds escape taxation as part of his 
estate, and (2) that the proceeds will not 
be taxable as part of his estate even if, after 
giving away the insurance, he continues to 
pay the premiums. 

Thus far, however, not enough has been 
said as to the problems and pitfalls con- 
nected with the insured’s making gifts of his 
insurance in order to save estate taxes. 


Points to Consider 
Before Making Gifts of Insurance 


An insured who contemplates making a 
gift of his insurance should bear in mind 
that: 

(1) There is said to be a “strong drive 
shaping up” in favor of a partial restoration 
of the premium payment test. 


> Browne, ‘‘Life Insurance Contracts, Annui- 
ties and the Internal Revenue Code of 1954,’’ 
1954 Insurance Law Journal 399, 405 (June). 

‘H. Rept. 1337, 83d Cong., 2d Sess., p. 91 
(1954). 

5S. Rept. 
(1954). 


1622, 83d Cong., 2d Sess., p. 124 
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(2) Basing their views on the 5 per cent 
reversionary interest provision contained 
in Section 2042 of the new Code, some 
authorities believe that even if the insured 
makes an absolute gift of his policy, he may 
nevertheless retain a reversionary interest 
which would cause the proceeds the 
policy to remain taxable part his 
estate. 


of 
as of 

(3) Assuming a gift is to be made, it is 
sometimes better for the insured to keep 
his insurance and to make a gift of some- 
thing else. 


Reports concerning possible partial re- 
instatement of the premium payment test. 
—Two publications * have reported that the 
Treasury is considering recommending a 
partial restoration of the premium payment 
test to be applicable to the portion of the 
proceeds of a life insurance policy which 
exceeds its cash. surrender value as of the 
time of the insured’s death. In connection 
with these reports, it should be remembered 
that ten members of the House Ways and 
Means Committee opposed the elimination 
of the premium payment test on the ground 
that life insurance is not like other property 
but is inherently testamentary in character.’ 


It seems to us, however, that the per- 
tinent question is whether the transfer of 
the property is testamentary in character, 
and this depends on the method of dis- 
position rather than on the nature of the 
property. The point may be illustrated by 
the following: If a taxpayer periodically 
paid a fixed amount into an irrevocable 
trust which provided that on death 
the principal together with the accumulated 
income should be paid to his wife, and if 
the taxpayer lived his normal expectancy, 


his 


his wife, in normal course, would receive 
more than if the taxpayer had disbursed 
the same amounts as premiums on an ordi- 
nary life 
her benefit. 


insurance policy taken out for 
The trust would be no 
testamentary in character than the policy, 
but it would not be taxable as part of the 
taxpayer’s estate. 


less 


® November 6, 1954 issue of the Washington 
Insurance Newsletter, and the November 17, 
1954 issue of the Wall Street Journal. 

7 See H. Rept. 1337, cited at footnote 4, p. B14. 
It should also be remembered that on ‘‘at least 
three prior occasions, the Treasury Department 
eliminated this test only to shift back to it 
again on the basis of experience.’’ Yohlin, 
“Life Insurance Planning Under the New Rev- 
enue Code,”’ 1955 Insurance Law Journal 7, 19 
(January). 

5’ Yohlin, article cited at footnote 7, p. 19. See, 
for example, the regulation reimposing the 
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It is interesting to note that none of the 
members of the House committee opposed 
the change made by the 1954 Code (Sec- 
tion 2037) which permits a trust measured 
by the donor’s life to escape taxation as 
part of his estate. 

Even if one were to conclude that there 
is a reasonable likelihood of a partial res- 
toration of the premium payment test, this 
should not necessarily deter the making 
of gifts of insurance. In this connection, 
it has been pointed out that-“In the past 
when a shift back to the premium-payment 
test occurred, care was taken not to give it 
retroactive effect. Thus, only that propor- 
tion of the proceeds represented by pre- 
miums paid thereafter was includable. In 
all likelihood, the same approach would 
obtain if another change occurs. This, at 
least, is some assurance that everything will 
not be for naught.’ * 

Five per cent reversionary interest pro- 
vision contained in Section 2042.—At the 
present time, considerable confusion exists 
as to the meaning of 
to what its effect will be on gifts of 
insurance. Its brief history, therefore, merits 
close scrutiny. 


this provision, and 


as 


Both the House and the Senate reports, 
after announcing that the premium payment 
test was to be abolished, added: 

“To place life insurance policies in an 
analogous position to other property, how- 
ever, it is necessary to make the 5% re- 
versionary interest rule, applicable to other 
property, also applicable to life insurance.’ 

Accordingly, Congress enlarged the term 
“incident of ownership” to include: 


“ 


a reversionary interest (whether 
arising by the express terms of the policy 
or other instrument or by operation of law) 
only if the value of such reversionary in- 
terest exceeded 5 per cent of the value of 
the policy immediately the death 
of the decedent. As used in this paragraph, 


before 


the term ‘reversionary interest’ includes a 
possibility that the policy, or the proceeds 
of the policy, may return to the decedent 


premium payment test on January 10, 1941 
(T. D. 5032, 1941-1 CB 427), which expressly 
provides that insurance attributable to pre 
miums paid by the insured prior to January 10, 
1941, the effective date of the reimposition, 
should not be taxable as part of his estate, 
provided that after that date the insured had 
no incident of ownership. The regulation was 
confirmed by the Revenue Act of 1942. 
*H. Rept. 1337, cited at footnote 4, p. 
S. Rept. 1622, cited at footnote 5, p. 124. 
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or his estate, or may be subject to a power 


1 


of disposition by him. 


With let us 
suppose an insured makes an outright gift 
Has the 
a reversionary interest because of the pos- 
sibility that he may survive 
1954 Code, Sec. 2042(2). The ‘‘Report of 
the Life Insurance and Annuities Taxation Com- 
mittee of the New York State Bar Association 
on H. R. 8300,”’ says: 

“The 


this background in mind, 


of a policy to his wife. insured 


his wife and 


words ‘value of the policy immediately 
before’ create an element of ambiguity, espe- 
cially in relation to policies with little or no 
cash values, as to the proper method of valua- 
tion to be used. Actually a reversionary interest 
of 5% or less can be calculated and is usually 
calculated without regard to any specific value 
of the policy, but by taking the value as $1.00. 
Accordingly, it is recommended that the objec- 
tionable concept of ‘value of the policy’ be 
eliminated.”’ 

1 Arguments as to definition of reversionary 
interest.—The husband has retained no rever- 
sionary interest because an outright gift without 
strings cannot create a reversionary interest. 
A reversionary interest is an interest in prop- 
erty left in the grantor to commence on the 
termination of the interest he has carved out 
and given away. 31 Corpus Juris Secundum, 
Sec. 125: Guaranty Trust Company v. New York 
Trust Company, 297 N. Y. 45, 50. The mere 
possibility of the husband inheriting from the 
wife is not a reversionary interest. See Dicus, 
“Some Implications of the 1954 Code for Estate 
Planning,’’ 32 TAXES 938 (December, 1954), and 
cases there cited. 

The answering argument is that Sec. 2042 
contains its own special definition which makes 
express reference to reversions by ‘‘operation of 
law.”’ 

The rebuttal is that the definition in Sec. 
2042 is neither special nor new. In concept, it 
is the same as the definition contained in Sec. 
2037, which is the same as the one contained 
in Sec. 811(c) of the 1939 Code. Under Sec. 
81l1(c) it was never contended that an outright 
gift with no strings attached could create a 
reversionary interest. Moreover, both the House 
Ways and Means Committee and the Senate 
Finance Committee, in discussing Sec. 2042 in 
language quoted above in the text, referred to 
“the 5% reversionary interest rule, applicable 
to other property,’’ clearly indicating that in 
the minds of the legislators there was nothing 
unique in the Sec. 2042 definition of reversionary 
interest. In fact, it was not necessary for 
Congress to say anything at all in order to make 
the 5 per cent reversionary interest rule appli- 
cable to life insurance since Sec. 2037 makes it 
applicable to all property, life insurance in- 
cluded. The true explanation for the reference 
to the 5 per cent reversionary interest provision 
in Sec. 2042 is that Congress wanted Sec. 2042 
to be a relatively complete unit in itself as far 
as the disposition of life insurance proceeds 
was concerned. 

Arguments as to intention of Congress.—As 
indicated by portions of the committee reports 
quoted above in the text, Congress intended to 
apply to life insurance the same 5 per cent 
reversionary interest rule which is applicable 
to other property. 


Gifts of Life Insurance 


inherit the policy from her? Opinion gener- 
ally, including the opinion of counsel for 
various life insurance companies, is sharply 
divided on this question. Various argu- 
ments have been advanced on both sides of 
the question” but it seems very clear that 
in such a case, the husband has retained no 
reversionary interest. 


The answering argument as to the intention 
of Congress is that when a statute is clear and 
unambiguous, it is not the intention of the legis- 
lators but the words of the statute that must 
govern. And, turning to the words of the stat- 
ute, it is pointed out that there is a certain 
difference between Sec, 2042 (dealing, among 
other things, with reversionary interests in the 
proceeds of life insurance) and Sec. 2037 (deal- 
ing, among other things, with reversionary in- 
terests in general). This is the difference. 
Sec. 2037 contains a sentence which provides, in 
effect, that a reversionary interest shall be 
disregarded for estate tax purposes if the trans- 
ferred property ‘‘could have been obtained by 
any beneficiary during the decedent’s life 
through the exercise of a general power of 
appointment which, in fact, was exer- 
cisable immediately before the decedent’s 
death.’ This ‘‘power-of-appointment’’ sentence 
finds no counterpart in Sec. 2042. 

Rebuttal arguments include these: 

(1) An outright gift has never been held to 
result in a reversionary interest, and if there 
is any ground for contending that the husband 
retains a reversionary interest, then the statute 
is not clear and unambiguous. In that cir- 
cumstance, it becomes permissible to resort to 
legislative history to ascertain the meaning of 
the statute. 

(2) The power-of-appointment sentence does 
not define a reversionary interest, but merely 
refers to a situation in which there is a rever- 
sionary interest which, however, is to be dis- 
regarded for estate tax purposes. 

Arguments as to value.—Even if the husband, 
in the example given in the text, were regarded 
as retaining a reversionary interest, it would 
not meet the 5 per cent test. The reversionary 
interest would have no value because the wife 
would have all the rights of ownership, includ- 
ing the right to surrender the policy or give 
it away. 

The answering argument is that the Supreme 
Court in Goldstone et al. v. U. S., 45-2 ust« 
{ 10,209, 325 U. S. 687, disregarded similar 
rights possessed by the wife. 

The rebuttal is that the question in the 
Goldstone case was whether there was any 
reversionary interest at all, whereas the ques- 
tion under Sec. 2042 is whether there is a 5 per 
cent reversionary interest. Moreover, the sec- 
tion makes it plain that the value of the rever- 
sionary interest is to be determined by ‘usual 
methods of valuation, including the use of tables 
of mortality and actuarial principles. 7 
There are no tables or actuarial principles to 
value what the wife would be likely to do with 
policies which she is free to dispose of at any 
time and in any way she pleases. 

The surrebuttal is that the taxpayer has the 
burden of proof, and that in the absence of 
tables showing actuarially what the possibility 
of a wife’s disposing of insurance, except to 
her husband, would be worth, the court ought 
to ignore this possibility. 
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However, since the meaning of the 5 per 
cent reversionary interest provision § will 
undoubtedly be cleared up by the forth- 
coming regulations, it would seem advisable, 
as a general rule, for an insured to delay 
making gifts of insurance until after the 
regulations are released.” 


Insurance v. other property as. subject 
matter of gift—There are some who make 
gifts of their insurance only because they 
do not regard it in the same light as their 
other assets. However, in the case of an 
insured both willing and able to 
give either insurance or his other 
property, the choice of which to give should 
be governed by his objectives. The factors 
that make a gift of insurance desirable in 
one case may make it undesirable in another. 


who is 
his 


Advantages of giving insurance—(1) As 
distinguished from other forms of prop- 
erty which have increased in value at the 
time the gift is made (or are likely to-.in- 
crease thereafter), gifts of insurance do not 
sacrifice the stepped-up basis on the donor’s 
death. life 
tinguished from other forms of property— 


Moreover, insurance—as dis- 
invariably increases in value by reason of 
the death of the donor. (2) As distinguished 
income-producing property, 
gifts of insurance generally do not deprive 
the donor of current income. (3) Gifts of 
life insurance furnish a living motive for 


from gifts of 


subsequent gifts in the form of premium 


payments. As to the subsequent gifts, the 
contemplation-of-death risk is therefore 
reduced.” (4) Gifts of insurance involve no 
management problems, and are less likely 


12 Nevertheless, the dispute as to the meaning 
of the 5 per cent reversionary interest provision 
should occasion no delay in cases where actu- 
arially the insured would be left with a rever- 
sionary interest of less than 5 per cent, for 
example, a gift to a trust measured by several 
lives, or a gift by an aged insured to a very 
young donee. See special table issued by Mu- 
tual Life Insurance Company of New York, 
showing the disparity in ages between the donor 
and the donee or donees required to reduce the 
reversionary interest to less than 5 per cent. 

13 Hstate of Achille F. Israel et al., CCH Dec. 
14,288(M), app. dismissed (CCA-3, September 5, 
1945). 

14 Yohlin, article cited at footnote 7, p. 14. 
Also, the fact that the insured plans to con- 
tinue to pay the premiums may cause the 
donee to refrain from cashing in the policy. 

% A gift of a policy to a minor can be made 
subject to powers in trust vested in an adult. 
This furnishes a method of preserving power to 
take needful action during the donee’s minority 
without having a guardian. 

In some states, a minor cannot borrow on or 
cash in a policy he owns except through a 


guardian (New York Insurance Law, Sec. 145). 
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to be squandered.* Moreover, since life 
insurance is a relatively static form of 
property, it is less likely to require guardi- 
anship in the case of a gift to a minor.” 


Disadvantages of giving insurance. — (1) 
Gifts of life insurance do not reduce the 
donor’s taxable income since, as noted 


above, dividends generally are not taxable. 
(2) For a three-year period, gifts of insur- 
ance policies (as distinguished from annual 
gifts to pay premiums) are peculiarly vulner- 
able to attack as gifts in contemplation 
of death.” 


General Procedural Points 


Assuming the insured has decided to 
make a gift of his insurance, there are 
several points which merit attention, re- 


gardless of whether the gift is to be out- 
right or in trust. Of necessity, these points 
The varia- 
tions in policy language and in company 


can be discussed only generally. 


practice are almost limitless and it is ap- 
parent that the proper precedure to be fol- 
lowed in any given case must depend not 
only upon the provisions of the policy in- 
volved but also upon the practice of the insurer. 


Policy provisions as to incidents of owner- 
ship.—Some policies—usually older ones— 
provide that ownership, for 
example, changing the beneficiary, selecting 


incidents of 


an optional mode of settlement, making a 
loan, or surrendering the policy, can be 
exercised only by the insured or only with 
his consent.“ An 


“absolute” assignment of 


46-1 





1% Vanderlip — v. Commissioner, USTC 
{ 10,267, 155 F. (2d) 152 (CCA-2). However, 
relying on Liebmann v. Hassett, 45-1 vustc 


{ 10,184, 148 F. (2d) 247 (CCA-1), Dicus (article 
cited at footnote 11) suggests a method for 
minimizing the contemplation of death risk: 

“In the Liebmann case, decided by the First 
Circuit, an assignment of insurance was ad- 
mittedly made in contemplation of death. The 
assignee paid the two premiums subsequent to 
the assignment, and the full death proceeds 
included in the insured’s estate were reduced 
by a pro rata portion of the total proceeds 
represented by the ratio of the premiums paid 
by the assignee to the total premiums paid. 
Presumably this same doctrine will apply today. 
For that reason, it might be well, where family 
circumstances permit, to consider having the 
assignee pay the premiums for the three years 
subsequent to assignment. This could result in 
eliminating from taxation a substantial portion 
under the pro rata test, particularly in the 
case of relatively new policies.’’ 

17 A somewhat analogous situation is presented 


by a policy previously given away, subject, 
however, to a so-called ‘‘restrictive endorse- 
ment,’’ for example, a grandfather who has 
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such a policy may not be sufficient to di- 
yest the insured of all incidents of ownership.” 


On occasion, there will be a supplemental 
contract which confers certain rights on the 
insured, for example, the right to receive 


disability income. Here again, an ‘“abso- 
jute” assignment of the policy itself may 
not be sufficient to divest the insured of 


such special rights. 


light of the some in- 


companies 


In the new law, 


surance have prepared special 


endorsements and transfers of ownership 
or assignment forms designed to make plain 
that the insured, on assigning the policy, is 
divesting himself of all incidents of owner- 
ship.” In the absence of such an endorse- 
ment or form, it is advisable for an insured 
who desires to make a gift for the purpose 
of removing from his estate the proceeds of 
policies of the types under discussion, to 
check with the take such 
steps as it divest himself 
of all incidents of ownership.” 


insurer, and to 
may suggest to 
This course 
will serve not only to accomplish the in- 
sured’s estate tax objective, but also to pre- 
clude future difficulties with the insurer as 


to how the incidents of 


be exercised. 


ownership may 


(Footnote 17 continued) 

made a gift of a policy on his life to his grand- 
daughter but has provided that without his 
consent no incident of ownership may be exer- 
cised. The grandfather can now continue to 
pay the premiums without having the proceeds 
of the policy included in his estate, provided 
he gives up his rights under the restrictive 
endorsement. 

8% Estate of Louis Goldstein et al. v. U. S8., 
54-2 ustc § 10,961, 122 F. Supp. 677 (Ct. Cls.). 

® The following language has been adapted 
from a form recently issued by one of the life 
insurance companies: 

“‘Notwithstanding anything to the contrary 
contained in this policy or any supplement or 
endorsement thereto, the owner alone may 
receive every benefit, exercise every right and 
enjoy every privilege which, in the absence of 
this instrument, would have been available to 
the insured.”’ 

*? Naming a number of successive beneficiaries 
might suggest itself as a method of reducing 
the value of any reversionary interest in the 
insured to less than 5 per cent. This method is 
unsafe because the named beneficiaries may die. 
Even if estates or institutions (which cannot 
die) be named, there still remains the possi- 
bility that the donee of the policy or some 
subsequent owner may change the beneficiary 
designation. 

Where the insurance is given in trust, it has 
been suggested that ‘‘the insured never be one 
of the trustees, since he would then be in a 
position to exercise, either alone or with others, 
the incidents of ownership. This would cause 
the proceeds to be includable in his estate.”’ 
Yohlin, cited at footnote 7, p. 18, But cf. 


Gifts of Life Insurance 


Avoiding possible conflict between donee 
and beneficiary—An insured may make a 
gift to A of a policy in which B is named 
as beneficiary, and A may fail to change the 
Upon the death of 
the insured, who is entitled to the proceeds? 
There is a division of authority among the 
various states on this question. The ma- 
Recogniz- 
insurance 


beneficiary designation. 


jority rule favors the assignee.” 
ing this split of authority, the 
companies, in their more recent policies, 
have included a provision expressly stating 
that the assignee is entitled to the proceeds 
as against the beneficiary. However, if an 
to make a gift of an old 


policy in which the point is not expressly 


insured desires 
covered, he should first name the donee as 
the beneficiary.” 


Multiple donees and policies.— An in- 
sured who has a number of policies and 
them to a bene- 
children, in 


discrimination 


group of 
for example, to his 


wants to give 
ficiaries, 
avoid 


such a way as to 


arrange the gifts so 
that each child will end up with an identical 
This 


can be accomplished by splitting each exist- 


among them, should 


but separate interest in each policy. 


ing policy into smaller ones.” The reasons 


Karagheusian, 23 TC —, No. 102 (1955), which 
seems to hold that the insured’s limited power 
of appointment in the trust does not constitute 
an incident of ownership in the insurance 
policies. On the other hand, it should be 
noted that the court, in the Karagheusian case, 
was influenced by the fact that the insured had 
never owned the policies and therefore did not 
“retain’’ any incidents of ownership. However, 
the statute (Sec. 2042) imposes the tax on any 
insurance with respect to which decedent ‘‘pos- 
sessed’’ at his death any incident of ownership. 
Moreover, the regulations say: “‘. the term 
‘incidents of ownership’ is not confined to 
ownership in the technical legal sense.’’ (Regs. 
105, Sec. 81.27.) 

21 Davis v. Modern Industrial Bank, 279 N. Y. 
405, 18 N. E. (2d) 639 (1930); Dechert, ‘‘Assign- 
ments of Life Insurance Policies,’’ in McCahan, 
The Beneficiary in Life Insurance (1948), 22 and 
app. at 233. 

22 However, if, at the time of the gift, the 
insured’s estate is named as beneficiary, it is 
uniformly held that the gift to the assignee 
ipso facto makes him the beneficiary, and in 
such a case it is not necessary to name the 
assignee as beneficiary. McCahan, work cited 
at footnote 21, p. 234; Metropolitan v. Poliakoff, 
123 N. J. Eq. 524, 198 Atl. 852 (1938). 

23 Most companies will permit a larger policy 
to be split into several smaller ones, provided 
the company regards the request as reasonable 
and the face amount of each resulting policy is 
not less than $1,000. If the original policy is 
of a type which is written only in larger multi- 
ples, generally that multiple will be the mini- 
mum face amount for which a separate policy 
will be issued. 
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for giving the children identical interests in 
each policy are these: 


(1) The policies may differ materially in 
many important respects, for example, type, 
cash surrender value, dividends, amounts 
payable on optional modes of settlement, 
guaranteed interest rates, double indem- 
nity, disability income and waiver of pre- 
mium provisions. 


(2) Although at the time of the gift the 
insured may intend to continue paying the 
premiums on all the policies, he may some 
day decide to pledge some of the policies 
or to drop some. 


Outright Gifts of Insurance 


Assuming that the insured has decided to 
make an outright gift of his insurance, vari- 
Ous questions arise in connection with the 
procedure he should follow. 


In cases where it is not the aim of the 
insured to keep the amount of the gift with- 
in the annual gift tax exclusion (or to limit 
the amount of the gift or the resultant gift 
tax), and there is only one donee, an as- 
signment which effectively divests the in- 
sured of all the incidents of ownership 
is all that is required. 


Splitting the policies—If, however, the 
insured desires to give his policy to two 
or more donees, for example, his sons, he 
should have the insurer split the policy into 
two separate policies, and then give one of 
the separate policies to each son. The rea- 
these: If the two sons own one 
policy, the insurance company will not per- 
mit either son to exercise any of the inci- 


sons are 


dents of ownership unless he acts in concert 
with the other. 
would have to act in concert, their interests 
probably would not be regarded as present 


Moreover, since the sons 


interests for gift tax purposes, and therefore 
the benefit of the annual gift tax exclusions 
might be lost.” 


The same considerations prevail when the 
insured wants to keep the amount of the 
gift within the annual exclusion (or to limit 
the amount of the gift or the resultant gift 
tax), and as a result is not prepared to as- 
sign the entire policy to the donee. Here 
again, the policy should be split into sepa- 


*4 Skouras, CCH Dec. 17,568, 14 TC 523, 
51-1 ustc § 10,805, 188 F. (2d) 831 (CA-2). 

* D. S. Jackman, CCH Dec. 11,853, 44 BTA 
704 (1941) (acq., 1944 CB 15); Commissioner v. 
Proctor, 44-1 vustc §10,110, 142 F. (2d) 824 
(CCA-4). 

**If a taxpayer on the cash basis pays inter- 
est on a loan from an insurance company merely 


aff'd, 
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rate smaller policies. Gifts of the smaller 
policies can then be made from year to year, 
thus limiting each gift to the desired amount 


Borrowing.—If the insured desires to 
limit the amount of his gift, another method 
he can pursue is to borrow against the 
policy before making a gift of it. It is im- 
portant to have the assignment recite that 
the gift is subject to the loan, for otherwise 
it might be contended that the insured made 
a gift of the entire policy.” In each year 
after the year in which the gift is made, the 
insured can, if he chooses, make an addi- 
tional gift merely by paying off an appro- 
priate part of the loan. 


If the borrowing method is used, the 
entire increase in the value of the policy 
caused by the insured’s death will escape 
taxation as part of his estate because a gift 
has been made of the entire policy. If, how 
ever, the splitting method is followed, only 
part of the increase will escape taxation 
as long as the insured owns one or more of 
the smaller policies resulting from the split- 
ting. On the other hand, the borrowing 
method requires the insured to borrow 
money he want or need, and to 
pay for, or be charged with, interest.” 


may not 


Selling.—Effectuating a gift by selling the 
policy to the donee for less than its fair 
market value should be avoided because 
selling would involve a transfer for value, 
and as a result, the donee would have to re- 
port part of the proceeds as ordinary income.* 


Gifts of Premiums on New Insurance 


The wish to 
reduce his estate taxes. 


insured may take steps to 
On the other hand, 
he may wish to keep his existing insurance 
so that he will always have its cash sur- 
render value to fall back on in case of need. 
The insured, if he is still insurable, can keep 
the cash surrender value and yet take ad- 
vantage of the elimination of the premium 
payment He can accomplish this by 
taking paid-up insurance on his old policies, 
which he would keep for himself. He would 
then pay the premiums on new insurance 
on his life taken out by someone else, for 
example, his daughter. 


test. 


This procedure will 
keep the new insurance out of his estate 


by increasing the amount of the loan, he will 
not be entitled to an interest deduction. The 
relationship between the insured and the as- 
sured is not that of creditor and debtor. The 
interest must actually be paid in order to be 
deductible. 

271954 Code, Secs. 72(g), 101(a)(2). 
lin, article cited at footnote 7, p. 16. 


I L J— March, 1955 


See Yoh- 








and Wi 
the am 
new it 
ance W 
but or 
As to 
neithe 
would 
as if t 
and n¢ 
to the 
placed 
no lor 
incom: 
ments 
ment, 


Gifts 


As 
outrig 
taxwi 
may | 
least 1 

The 
by g 
outrig 
incon 
varior 
sions 
if the 
death 


Me 
quate 
paid 
conte 
natec 
conc 
to b 
if th 
prem 


28 NV 
Aspe 
ment 
Dece 
p. 90! 

a] 
surec 
incon 
able 
not s 
prem 
tem, 

” ] 
Law 
Tax 
of Ci 
ner, 
Esta 
(195: 
Sec. 
foot 
CCH 


Gift 


to 
hod 
the 
im- 
that 
vise 
ade 
year 
the 
Idi- 


rTO- 


the 
licy 
ape 
oift 
OW 
nly 
ion 
» of 
lit- 
ing 
Ow 
to 


and will, in addition, reduce his estate by 
the amount of the premiums he paid on the 
new insurance. Obviously, the old insur- 
ance will be included in the insured’s estate 
but only in the reduced paid-up amount. 
As to this old insurance, there would be 
neither gift nor gift tax. The net premiums 
would prove to be approximately the same 
as if the old insurance had been continued 
and no new insurance taken out. However, 
to the extent that the old insurance is re- 
placed by new, policy benefits which are 
no longer available, for example, disability 
income payments, and decidedly larger pay- 
ments under the optional modes of settle- 
ment, would be lost 


Gifts in Trust 


As a general rule, as between making an 
outright gift or a gift to a trust, it is better 
taxwise (even though the gift tax exclusion 
may be lost) to make a gift to a trust, at 
least when substantial amounts are involved. 


The tax advantages that may be obtained 
by gifts in distinguished from 
outright gifts—include, among others, the 
income tax made possible by 
various trust provisions, for example, provi- 
sions for accumulating and sprinkling,” and, 
if the trust lasts long enough, the avoidance of 


trusts—as 


advantages 


death taxes on the estates of the beneficiaries 


insurance trust is ade- 
quately funded, future premiums will be 
paid by the trust with the result that the 
contemplation-of-death will be elimi- 


nated as far as the premium payments are 


Moreover, if the 


risk 


concerned.” At first blush, this would seem 
to be relatively unimportant because even 
if the insured himself continued to pay the 


premiums, at most only those premiums 


°° Mannheimer and Friedman, ‘‘Income Tax 
Aspects of Various Will and Trust Arrange- 
ments,’’ Proceedings of New York University 
Decennial Institute on Federal Taxation (1952), 
p. 909. 


*In the case of a trust funded by the in- 
sured himself, the mere fact that the trust 
income used to pay the premiums would be tax- 
able to him under 1954 Code, Sec. 677, would 
not seem to furnish any basis for regarding the 
premiums as having been paid by him for con- 
templation-of-death purposes. 

” Dicus, article cited at footnote 11, p. 942; 
Lawthers, ‘‘Some Murky Blessings of the New 
Tax Code,’’ 8 Journal of the American Society 
of Chartered Life Underwriters 329 (1954); Cas- 
ner, ‘‘The Internal Revenue Code of 1954: 
Estate Planning,’’ 68 Harvard Law Review 222 
(1954): Paul, Federal Estate & Gift Taxation, 
See. 10.24. Cf. Liebmann v. Hassett, cited at 
footnote 16. But cf. Estate of Charles T. Smith, 
CCH Dec. 12,950(M), 1 TCM 518 (1943). 


Gifts of Life Insurance 


paid within three years of his death would 
be subject to attack. However, much more 
than the amount of these premiums might 
be involved. The consensus 
that if any premiums are held to have been 
paid in contemplation of death, the portion 
of the death proceeds attributable to those 
premiums (on a pro-rata basis) will be in- 
cludable in the estate of the insured.” 


seems to be 


Insurance trust funded by insured v. two- 
donor trust.—If an insured not only gives 
his insurance in trust, but also gives income- 
bearing securities to the trust, and directs 
that the used to pay the pre- 
miums on the insurance, an opportunity for 
income tax saving lifetime 


income be 
during his will 
be wasted. 


Section 677 of the 1954 Code (re-enacting 
Section 167(a)(3) of the 1939 Code) pro- 
vides in substance that if an insured funds 
a trust to carry insurance on his own life, 
the trust income used to pay the premiums 
will be regarded as the insured’s own in- 
come, and will be taxable to him just as if 
no trust had been created.” 


Advantages of two-donor trust. — There 
is an insurance trust arrangement under 
which this income tax result can 
be avoided—under which the trust income 
used to pay the premiums will not be re 
garded as the income of The 
insured may give his policies to the trust 
third for ex- 
ample, his wife, to give securities to fund 
the trust. The income from 
will not be taxable to the 
though i 
cause Section 677 does not refer generally 


adverse 


of the insured. 


but leave it to some person, 
the securities 
insured even 
is used to pay the premiums, be- 


to all income used to pay premiums. It 
applies only to income used to pay pre- 
miums on the life of the donor, and the wife 


The question arises whether the fact that 
the income from the securities is attributable 
to. the insured for income tax purposes would 
be deemed a retention of the income within the 
meaning of 1954 Code, Sec. 2036, so as to result 
in the securities being taxable as part of the 


insured’s estate. Cf. Hstate of Paul F. Don- 
nelly, CCH Dec, 10,512, 38 BTA 1234 (1938). 

Clearly, under the 1939 Code the insurance 
itself would have been includable in the in- 
sured’s estate, because he indirectly paid the 
premiums. However, now that the premium 
payment test has been abolished, the fact that 
the income used to pay the premiums was 
attributable for income tax purposes to the 
insured should not cause the proceeds of the 
policy to be taxable as part of his estate, since 
they would not be taxable even if he paid the 
premiums directly. 











—not the insured—is the donor as far as the 
securities are concerned.” 


Therefore, if the wife funds the trust, a 
distinct income tax advantage will be gained. 
It flows from the fact that (subject to an 
exception not material here™) the trust it- 
self, as a separate taxpayer, pays the income 


taxes on trust income which is, not dis- 
tributed to any beneficiary. Income used 
to pay premiums is invested—not dis- 


tributed. In other words, the advantage 
hinges on the fact that the income used to 
pay premiums is accumulated or—at least 
for federal income tax purposes—is deemed 
accumulated.“ As a result, the insurance 
is paid for with income taxed in the trust’s 
low income tax brackets instead of income 
taxed on what almost invariably would be 
the appreciably higher brackets of the wife. 
The net effect is that the insurance is bought 
more cheaply than if there were no trust 
at all (or if the trust were funded by 
the insured).” 





It should be noted that in some states the 
use of trust income to pay premiums on life 
insurance may be barred by local statutes. 
There are a number of states,” including 
New York, which prohibit accumulations of 
trust income for the benefit of adult bene- 
ficiaries. In New York, however, the stat- 
ute expressly permits use of trust income 
to pay premiums on life insurance owned by 
the trust.” Therefore, barring a few situ- 
ations of limited application, a trust to carry 
life insurance is the only kind of trust under 
which trust income can be accumulated for 
adult beneficiaries in New York. 

In other states which bar accumulations 
generally and which have no comparable 
statutory exceptions, it is uncertain whether 
trust income can be used to pay premiums 





3% W. C. Cartinhour et ux., CCH Dec. 13,811, 
3 TC 482 (1944) (acq., 1944 CB 5): Central 
Hanover Bank & Trust Company v. Hoey, 47-2 
ustc { 9387, 74 F. Supp. 770 (DC N. Y.); LucyA. 
Blumenthal, CCH Dec. 8543, 30 BTA 591 (1934): 
Commissioner v. Jergens, 42-1 ustc { 9471, 127 
F. (2d) 973. 

%3In certain instances, the new ‘‘five-year 
throwback’’ rule will cause accumulated income 
to be taxed to the beneficiary upon distribution 
(1954 Code, Secs. 665-668). 

34 See Kennedy, Federal Income Taxation of 
Trusts & Estates (1948), p. 106. 

% See computations in Mannheimer and 
Wheeler, ‘“‘Trusts of Insurance on Relatives’ 
Lives—Their Tax Advantages,’’ 3 Journal of 
American Society of Chartered Life Under- 
writers 238 (1949), and 27 TAxes 453 (May, 
1949); and Mannheimer and Friedman, article 
cited at footnote 28. 

%6 Alabama, Arizona, Illinois, Indiana, Michi- 
xan, Montana, New York, North Dakota, Penn- 
sylvania, South Dakota and Wisconsin. 
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on life insurance owned by the trust, be- 
cause the law is not settled whether such 
use constitutes an accumulation within the 
meaning of these local statutes,* as dis- 
tinguished from federal income tax law. 

The two-donor trust also has an estate 
tax advantage. In the case of a trust funded 
by the insured himself, his transfer of the 
securities as well as his transfer of the in- 
surance is peculiarly vulnerable to attack 
as having been made in contemplation of 
death.” However, where the wife transfers 
the securities to the trust, the contemplation- 
of-death risk is reduced because the afore- 
mentioned income tax advantage furnishes 
a living motive for the transfer. 


Limitations on two-donor trust. — Unfor- 
tunately, it is only in a limited set of cir- 
cumstances that resort can be had to the 
two-donor trust. Often, there will be no 
wife (or other second donor) who is both 
able and willing to donate securities to fund 
the trust. The insured himself can neither 
directly nor indirectly supply the securities, 
for if he does, he will be regarded as the 
donor with the adverse income tax 
result already noted above. 


sole 


Another factor that will discourage the 
use of the two-donor trust arrangement is 
that if the wife (or other donor) is named 
as the beneficiary of the trust or of the 
insurance, in many cases “ the income from 
the securities will remain taxable to her“ 
and on her death the principal of the trust 
will be includable as part of her estate.” 

Where the two-donor trust arrangement 
is not feasible, it does not follow that the 
gift of the insurance should be made out- 
right. If substantial amounts are involved, 
it is preferable that the insured create and 
himself fund an insurance trust, rather than 


*™ New York Personal Property Law. Sec. 16. 

%8 Two New York cases, In re Meyer’s Estate, 
119 N. Y. S. (2d) 737 (1953), and Matter of Hart- 
man, 126 Misc. 862 (1926), and an English case, 
Bassil v. Lister, 9 Hare, 177, 20 L. J. Ch. 641, 
15 Jur. 964, hold that there is no accumulation. 
However, the English decision has been vigor- 
ously criticized. Jarman, Treatise on Wills 
(1930), pp. 367-371. 

8° Garrett v. Commissioner, 50-1 ustc { 10,761, 
180 F. (2d) 955. 

” However, if the wife is to receive income 
(but not principal) from the trust after the 
death of the husband, then the income from the 
securities she contributes to the trust will not 
be taxable to her. Lucy A. Blumenthal, cited 
at footnote 32. On the other hand, the reten- 
tion of income after the death of the husband 
would result in all of the securities being tax- 
able as part of her estate. 1954 Code, Sec. 2036. 

#1 1954 Code, Secs. 673, 677. 

* 1954 Code, Secs. 2036, 2037. 
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that he make outright gifts of his insurance 
and continue to pay the premiums. It is 
preferable, despite the fact that the income 
from the securities will be taxable to the 
insured. The are: (1) Successive 
death taxes in the estates of the beneficiaries 
can be avoided; (2) any securities 
fund the trust are removed from the in- 
sured’s estate for estate tax purposes (giv- 
ing the securities outright would have the 
rtainty 


reasons 


used to 


same effect but there would be no c« 
that the securities would be preserved intact 
or that the income therefrom would be used 


A REPORT TO THE READER 


{50-2 ustc § 9480,] 184 F. (2) 833, the deci- 
sion of Brown v. Helvering, supra, 
tinguished in determining when income had 
been received for tax purposes, based largely 


vas dis- 


on a showing of services to be rendered by 


the insurance agency. The court stated: 

“The that the 
missions were not fully earned, because of 
petitioner’s obligation to service the policies 


over their full terms , 


facts are, however, com- 


Similarly, in the recent case Beacon 
Publishing Company v. Commissioner, [55-1 
ustc { 9134,] decided on January 3, 1955 by 
the U. S. Court of Appeals for the Tenth 
Circuit, the court did not follow the rationale 
of Brown v. Helvering, supra. The question 
presented in this case was whether sums 
received for prepaid newspaper : subscrip- 
tions should have been included m the tax- 
payer’s income for the year in Which they 
were received or pro-rated over:the unex- 
pired subscription period. The cort declared 
that the obvious purpose of Sectfons 41 and 
42 of the 1939 Internal Revenue Code 
to obtain from the taxpayer a re surn reflect- 
ing its true income and to treat income 
received and deductible disbursements con- 
sistently. The court, as a practical matter, 
repudiated the “claim of right’’}doctrine as 


was 


being inapplicable to many tyses of situa- 
tions theretofore subjected to the doctrine. 
Rigid application of the “claiin of right” 
doctrine would, in the court’s opinion, result 
in a distortion of the taxpayer’s taxable 
income in most cases. The ccurt stated: 
“Plainly, Sec. 42 [IRC of 
plates that prepaid sums can 


939] contem- 
he returned in 
a year other than when received. It 
that income shall be included}in the taxable 


says 


received, ‘unless under methods of 


accounting permitted under; Sec. 41, any 


year 


such amounts are to be properly accounted 


Gifts of Life Insurance ‘ 


to pay the premiums); (3) the various in- 
come tax advantages made possible by trust 
provisions, for example, provisions for ac- 
cumulating and sprinkling, will become avail- 
able at least after the death of the insured; 
and (4) as pointed out above, the contem- 
plation-of-death risk as to premium pay- 
ments is eliminated. 

However, in the case of an affluent couple 
who desire to make gifts to their descendants, 
taxwise we regard the two-donor trust ar- 
rangement as the method of giving 


insurance. [The End] 


best 


Continued from page 132 | 


for as of a different period’. This is not a 
case where the Commissioner has exercised 
his broad discretion to require a taxpayer to 
adopt an method which will 
clearly reflect income, but is one in which 
he has improperly applied a legal principle.” 


accounting 


Of significance to the present problem 
is the fact that the dissenting opinion in the 
Beacon Publishing Co. case, supra, relied essen- 
tially on the case of Brown v. Helvering, 
supra. 

The majority opinion in the Beacon Pub- 
lishing Co. case, supra, expressed grave doubts 
as to the applicability of previous decisions 
affecting the time when income should be 
taken into account for tax and 
forcibly expressed the view that tax provi- 
sions of the law should be in harmony with 
accepted accounting principles. 
This, we reiterate, is also the intent of the 
Congress in enacting Section 452. In full 
realization of this desirable objective, it is 
essential that regulations in their final form 
interpret this provision of the Internal Rev- 
enue Code of 1954 consistent with this Con- 
gressional intent to the end that taxpayers 
otherwise qualified to elect the prepaid in- 
come treatment will not arbitrarily be dis- 
criminated against. It is submitted that 
insurance agency taxpayers are fully eligible 
for the elections afforded by Section 452, 
because the manner of accounting afforded 
therein will most accurately reflect, for tax 
purposes, insurance agency income. 


purposes 


generally 


Although the examples used in the pro- 
posed regulations interpreting Section 452 
connote what apparently is an unduly nar- 
row view of the intent of Congress, it is 
our belief that the accounting method con- 
templated by Section 452 should be expressly 
applicable to insurance agencies such as 
those which are members of the National 
Association of Insurance Agents. 
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It is submitted that the Regulations as 
finally promulgated should specifically pro- 
vide that commission income of insurance 
agencies qualify as “prepaid income” under 
Section 452, 


Section 452(e)(1) defines “prepaid in- 


” 
come 


“PREPAID INCOME.—The term ‘prepaid 
income’ any amount (includible in 
gross income) which is received in connec- 
tion with, and is directly attributable to, a 
liability which extends beyond the close of 
the taxable year in which such amount is 
received. Such term does not include any 
treated as gain from the 
other disposition of a capital asset.” 


as: 


means 


income sale or 


Section 452(e)(2) defines “liability” as: 


“LIABILITY TO RENDER SERVICES, 
ETC.—The term ‘liability’ means a liability 
to render services, furnish goods or other 
property, or allow the use of property.” 

The proposed Regulations pertaining to 
the above leave an implication that the in- 
terpretation of these provisions, especially 
the definition of the word “liability,” is a 
rigid and narrow one. It is inconceivable 
in the light of Congressional intent that 
the word “liability” was not to have its gen- 
erally accepted broad connotation. For ex- 
ample, the definition in Black’s Law Dictionary, 
Fourth Edition, is as follows: 

“Liability. The word is a broad legal term. 
Mayfield v. First Nat. Bank of Chattanooga, 
Tenn., C. C. A. Tenn., 137 F. (2d) 1013, 1019. 
It has been referred to as of the most com- 
prehensive significance, including almost 
every character of hazard or responsibility, 
absolute, contingent, or likely. Wentz v. 
State, 108 Neb. 597, 188 N. W. 467, 468.” 

Also, the Supreme Court of the United 
States has expressed its definition of the 
word in broad language in Cochran v. U. S., 
157 U. S. 286, 15 S. Ct. 628, 39 L. ed. 704: 

“We know of no definition of the word 
‘liability’, either given in the dictionaries or 
as used in the common speech of men, which 
restricts it to such as are absolute, or ex- 
cludes the idea of contingency. In fact, it 
is more frequently used in the latter sense 
than in the former, as when we speak of the 
liability of an insurer or of a common car- 
rier, or the liability to accidents or to errors; 
and in Webster’s Dictionary the word ‘lia- 
ble’ is said to refer to a possible or probable 
happening, which may not actually occur.” 


The provisions of Section 452 to fully 
carry out the laudable objectives expressed 
by the Congress, as noted heretofore, should 
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be interpreted in a manner consistent w 
the broad connotation of the term “liability, 
For example, in the application of Section 
452 these should take into consideration not 
only liabilities which are legally obligatory 
in the sense of contractual provisions, but 
should include liabilities which aris 
by virtue of the common law in the day t 
day operations of a taxpayer and _ should 
also be viewed in the light of the accepted 
custom and usage surrounding the particw- 
lar trade or business of the taxpayer whereby 
implied liabilities exist. 


also 


Applying these criteria to the norma 
operations of an insurance agency, there is 


no doubt that liabilities of all three cate 


gories are continually present in the daily 
activities of an insurance agency. 


Thus, pursuant to the agency contract and 
the licensing laws of the various states, de- 
finite duties and obligations of a continuous 
nature are imposed on the insurance agency, 
which duties and obligations clearly qualify 
as “liability” to render services within the 
scope of Section 452. 


An agency is the 
agent of the insurance company with which 
it has placed business, which relationship 
carries with it all of the attendant common 
law and statutory liabilities and duties of 
an agent to his principal during the entire 
policy term. The status of an agent also 
carries with it a multitude of common law 
liabilities to the assured, because it is the 


insurance essentially 


custom of the business that the agent shall 
assume liabilities to his assured as a con- 
dition of the 
These common law duties to both principal 


his continuance in business 
and insured are present throughout the en- 
tire term of a policy and sometimes beyond. 
As stated in 29 Am. Jur.; Insurance Sec. 107: 


“A broker or agent who accepts an order 
to insure must not exceed his authority or 
depart from instructions. He must 
exercise such reasonable skill and ordinary 


his 


diligence as may fairly be expected from a 


person in his situation in doing what is 
necessary to effect a policy, in seeing that 
it effectually covers the property to be in- 
sured, in selecting the insurer and ascertain- 
ing that it is of good credit and standing, 
and in obtaining as good terms as are rea- 
In all this, he is obligated 


to exercise the strictest veracity, candor and 


sonably possible. 


good faith both toward his employer and 
the insured. It is also incumbent upon an 
agent to keep his principal fully and promptly 


informed of all material knowledge and facts 
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The status of an agent carries w th 
it a multitude of common law lia- 
b.lities to the assured, because it is 
the custom of the buisiness that the 
agent shall assume liabilities to his 
assured as a condition of his con- 
tinuance in the business. 
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possessed by him relating to the risk, or 
to the business intrusted io his care or done 
by him, which it is important that the prin- 
cipal should know. Such information should 
be thorough and accurate.” (Also see 38 
LRA (NS) 631 and cases cited.) 


orma 
ere is 
cate- 
daily 


't and 


;. de The agent’s continuous duty to disclose 


facts to his principal is illustrated in the 


1uoUus 
ency, | cases of Hawkeye Casually Co. v. Frishee, |26 
talify{ AUTOMOBILE Cases 426,! 316 Mich. 540, 25 


N. W. (2) 521; State Insurance Co. v. Jamui- 


son, 79 Iowa 245, 44 N..W. 371; and Conti- 


1 the 


nental Insurance Co. v. Clark & Cressler, 126 

the} Towa 274, 100 N. W. 524. The court stated 
rhich in Hawkeye Casualty Co. v. Frisbee, supra: 
iship ‘ 
“Insurance agents with respect to their 


mon 
({ duties and liabilities to their principal for 
failure properly to perform the same, stand 


Ss Ol 


ntire 


also { in the same position as do ordinary agents 
law} to their principals an insurance agent 
the} 1S liable for damages resulting to his prin- 
shall cipal from failure to disclose knowledge of 
cont material facts possessed by him relating to 
ress, | Matters in his: charge and which it is im- 
oil portant the principal should know in order 
a properly to safeguard its rights.” 
ond. The law of principal and agent imposes 
107-4 “pon the agent continuous legal respon- 
sibilities to obey the instructions of his 
rder principal. Since the insurance company has 
y OF the legal right to cancel or reduce liability 
1ust | there is frequent activity of this type. Fail- 
lary f ure to carry out accepted duties on the part 
maf of the agent to his principal in following 


instructions has resulted in his legal liability 
in numerous cases. A recent example is 
Granite State Fire Insurance Company v. Mit- 


t 18 
that 





in- 

iin- | ton, [7 Fire AND CasuALty Cases 843,] 196 
ing, F. (2) 988, where the Circuit Court of Ap- 
‘ea- | peals for the Tenth Circuit stated at page 
ted 989: 

nd “Tt is conceded that where an insurance 
ind company has the right under the provisions 
a of an outstanding policy to cancel the same 
rtly and instructs one of its agents to obtain 
cts a reduction of liability on or to cancel a 
55 
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policy, and that if the agent fails to carry 


out the instruction diligently, as a result 
of which there is loss to the insurer, the 
agent is liable for the amount of the loss. 


Phoenix Ins. Co. v. Heath, 90 Utah 187, 61 P. 
(2d) 308, 106 A. L. R. 1391, cases collected 
in annotation, page 1397; Blackshear Mfg. Co. 
vw. Umatilla Fruit Co. 48 F. (2d) 174; St. Paul 
Fire & Marine Ins. Co. v. Bigger, 102 Kan. 
53, 169 P. 213; Washington v. Mechanics and 
Traders Ins. Co., 174 Okla. 478, 50 P. (2d) 
621 ” 





In accordance with this general rule, 
agents were also held liable to companies 
for neglecting to cancel policies when in- 
structed to do so in the following cases: 
Washington Fire & Marine Insurance Co. v. 
Chesebro, 35 F. 477; British American Insur- 
ance Co. v. Wilson, 77 Conn. 60.203 ; 
Germania Fire Insurance Co. v. Harraden, 90 
Ill. App. 250; Phoenix Insurance Co. v. Fris- 
sell, 142 Mass. 513, 8 N. E. 348: Phoenix 
Insurance Co. v. Pratt, 270 Minn. 409, 31 N. W. 
454; Royal Insurance Co. v. Clark, 61 Minn. 
476, 63 N. W. 1029; Northern Assurance Com- 
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pany v. Borgelt, 67 Neb. 282, 93 N. W. 226; 
Krober v. Union Insurance Co., 129 Pa. 8, 18 
A. 491; London Assurance Corp. v. Russell, 


1 Pa. Super. Ct. 320; American Central Insur- 
ance Co. v. Burkert, 11 Pa. Super. Ct. 427, 22 
LRA (NS) 509. 


The rule is similar for an agent’s failure 
to reduce the amount of insurance carried 
by an insured person, when so ordered by 
the insurance company. Halsey v. Adams, 


64 N. J. L. 724, 46 A. 773. 


And if the agent fails to include a policy 
in his daily report, and it appears that, had 
he done so, the insurance company would 
promptly cancelled the policy, the 
agent will be liable for any loss suffered by 
the company. State Insurance Co. v. Jami- 
son, 79 lowa 245, 44 N. W. 371; Continental 
v. Clark, 126 Iowa 274. 


have 


Insurance Co. 

Usually, insurance policies cover only at 
a specific location and frequently instruc- 
tions are given by assureds as to change 
The definite liability 
of insurance agents in this respect through- 


of address or location. 


out the entire term of the policies was dis- 
cussed in Turbassi v. Parnell, Cowher & Co., 
106 Pa. Super. 168, 161 A. 477; and in 
Damon v. Kaler, 229 Mass. 215, 118 N. E. 270. 


The liabilities of an insurance agent with 
regard to the inception and continuance 
of a policy in force are definite. In most 
cases he has authority from his companies 
to bind them orally to a specific coverage 
and with a duty to ultimately perfect the 
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coverage. Also, where an agent has agreed 
to procure insurance for an assured and for 
some reason fails to do so, he will be held 
personally liable. It is stated in 29 ALR 
(2) 171 at page 174 that the rule seems 
to be well settled that if the agent under- 
takes to procure insurance for another, and 
through fault or neglect fails to do so, he 
will be held liable for any damage:that re- 
sults thereby. It is also stated in 2 Cyclo- 
pedia of Insurance Law, Couch, Section 469, 
page 1332: 


“Since it is the duty of an agent, em- 
ployed to procure insurance for his prin- 
cipal, to exercise good faith and reasonable 
skill and ordinary diligence, it would seem 
that it would be his duty to make the insur- 
ance on the best terms he is able to obtain, 
and that, if he is a professional agent, he 
should be required to exercise the particular 
skill reasonably to be expected of such an 
agent, and have the knowledge as to the 
different companies and terms available with 
respect to the assumed by 
him 


commission 


In reflection of its paramount importance 
in the economy of the nation, the insurance 
industry is one of the most regulated of all 
business activities. Insurance agents are 
regulated in their activities in equal meas- 
ure. For example, by statute in most states 
and generally by judicial decision the in- 
surance agent is held personally liable upon 
all contracts of insurance made by or through 
him in an insurance company not authorized 
to do business in the particular state. The 
agents’ liability has been upheld in numerous 
decisions, leading cases being lertrees v 
Head, 138 Ky. 83, 127 S. W. 523; Hartman ¢& 
Daniels v. Hollowell, 126 lowa 643, 102 N. W. 
524. The majority of states now have 
“surplus lines” laws which set forth condi- 
tions under which insurance may be placed 
in a company. not authorized to do business 
in the particular state. These statutes place 
a number of specific duties upon the agent, 
including generally the liability to person- 
ally handle the payment of premium taxes 
to the state. 


3y statute in all Maine, 
insurance contracts can be 
fectuated only by countersignature of a 
licensed agent resident of the state. There 
is some variance in lines of insurance af- 
fected by these statutes in the various states, 
ranging from all classes in some states to 
particular specified lines in others. The 
usual statute, however, applies to policies 
on any property or insurable business activ- 


164 


states except 


issued or ef- 


ities or interests located within the state. 
Maine has, by ruling of the Insurance Com- 
missioner (June 29, 1939) applied the same 
rule. In addition to the countersigning of 
policies the agency performs the service of 
arranging riders and endorsements to poli- 
cies during the policy period, including the 
collection of any additional premium in 
connection therewith. 


The general law of Principal and Agent 
impresses fiduciary status upon the agency 
with regard to premiums collected from 
the assured. By statute in states 
this status has created enlarged specific lia- 
bilities. For example, in New York, Section 
125 of the Insurance Law requires that the 
insurance agency shall not, without the ex- 
press consent of his or its principal, mingle 
premium collection with his or its own 
funds. Thus, a continuing duty is imposed 
to maintain separate bank 
bookkeeping in coordination therewith dur- 
ing the policy period. 


some 


accounts and 


It is true that by the terms of the insur- 
ance policies the companies are the primary 
obligors in the furnishing of insurance pro- 
tection to the policyholders. However, it 
is equally true that insurance agencies are 
the intermediaries in the insurance picture 
and are held responsible by both companies 
and assureds to consummate numerous de- 
tails during the entire term of the policy 
in order to transform the insurance contract 


from a paper document into a vital reality. 


The policyholders have little, if any, con- 
tact with the company itself. They look 
to the agency to select the company; amend 
the insurance coverage as 
quire; to transmit reports as needed; to 
assist in adjustment of losses; to provide 
or arrange inspection and engineering serv- 
ices; to select from among the complexity 


conditions re- 


of available insurance forms the _ policies 
which will accomplish complete protection 
for the assured; and to continually review 
The following is indicative 


practical typical 


the coverage. 
of the 
agency: 


operations of a 


The agency has full power and authority 
to receive and accept proposals for insur- 
ance covering such classes of risks as the 
company may, from time to time, authorize 
to be insured; to collect, receive and receipt 
for premiums on insurance. He agrees to 
refund ratably to the company, commissions 
on cancelled insurance and on reductions 
in premiums at the same rate at which such 
premiums originally received. He 
renders monthly accounts of money due 
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the company and pays sums due whether 
collected from the assured or not. He ex- 
tends substantial amounts of credit to his 


assureds. 


The agency maintains an office for the 
transaction of business, with all attendant 
problems of operating any type of business, 
but extending in the insurance field to the 
physical writing of the policies, the prepara 
tion and 
obligations to report and assist in the ad- 


execution of endorsements, and 


justment of losses 


The agency writes a substantial percent 
age of policies for its assureds on the “term 
rule” the growth of 
premium financing organizations in the past 
few years, this percentage can be expected 
On “term rule” business, the 
entire premium is prepaid and the agency 
receives its entire compensation at the out- 


basis. By reason of 


to increase. 


set of the policies which are to be serviced 
\ term 
policy is popular with assureds because a 


for the entire term of up to 5 years. 
premium saving can be made. This saving 
for a 5 year policy is 20% of the premium. 
Manufacturing and 
often covered by 


mercantile clients are 
} Interruption” 
insurance and other coverages which insure 
against loss of profits due to a fire or other 
peril. Although these coverages are now 
written for 
amount of coverage must be regularly and 
frequently reviewed in light of present and 
anticipated business conditions. Changes 
in business conditions produce fluctuations 
in amounts of such insurance. A _ present 
or anticipated decline in business will result 
in reduction or 


‘Business 


terms of up to 5 years, the 


cancellation of 
which will require endorsement and return 
premiums and commissions. 


coverage, 


The same constant review and amend- 


ment must necessarily be considered in many 
other types of insurance ordinarily handled 


by insurance agencies. Commonly used by 


many stores, warehouses, manufacturing, 


contracting and mercantile assureds are 


forms variously designated as _ reporting 


forms, floaters, general cover, multiple loca- 
tion, 


safe, economical method of 


builder’s risk, ete. They provide a 


insuring con- 
tents of stores and warehouses; values at 
risk at 
goods in transit or in hands of contractors 


various manufacturing locations; 
and sub-contractors; value of buildings or 


construction projects at state of 
completion; etc. 
such 
tinually increasing or decreasing values at 


risk, and are especially adapted to the in- 


present 


They are designed for 


business activities which have con- 
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surance needs of a large percentage of our 
industrial and commercial economy. It is 
required in these cases to provide monthly 
reports of values at risk and penalty for 
failure is generally that: (1) the maximum 
limit of coverage is reduced to the amount 
of value last reported, and (2) coverage is 
denied at any newly acquired location not 
previously reported. The companies supply 
forms and the agency has the 
responsibility, in accord with custom and 
industry, to ascertain that 
proper valuet are reported by the assureds 
and that submitted on time. 
The agency ;renerally maintains extensive 
records in compliance with these duties and 
also generally computes appropriate addi- 
tional or return premiums. In addition, the 
agenoy, as a practical necessity, will assist 
in setting up proper accounting procedures 
for clients for these purposes. A substan- 


reporting 
usage of the 


reports are 


tial expense is incurred in rendering these 


services. 


Many other types of insurance handled 
by an agency especially require extensive 
Workmen’s Compensation insur- 
ance in many cases is subject to monthly, 
quarterly, semi-annual and annual payroll 
audits. 
rating plans apply to this type of insurance. 
Heavy practical responsibilities are given 
to the agency by both company and assureds 
in submitting the proper records and re- 
ports, proper maintenance of records of the 
assured and supplying necessary informa- 
tion to produce an experience rate or a 
retrospective rate. The agency must also 
handle all audit reports in rendering these 


service. 


Experience rating and retrospective 


services. 

The experience rating and retrospective 
rating plans apply to almost all types of 
liability policies. Many of these policies 
are written on an estimated premium basis 
and require a subsequent audit to develop 
final premium. This additional work and 


responsibility, with its accompanying ex- 
will also apply to many forms of 
other coverages, Marine, 


Inland Marine, Time Element, and Fidelity 


pense, 
such as Ocean 


and Surety. 


It is respectfully submitted that the 
Regulations, as finally promulgated, should 
permit insurance agencies, such as member 
of this Association, to qualify for the elec- 
tion to treat commission income as prepaid 
income under Section 452, since there is 
clearly a “liability to render services” be- 
yond the year of the prepaid 
income as contemplated by the Congress. 


receipt of 
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Mr. Roca, a member of the Arizona bar, 
. ~ . O 
ts a member of the firm of Lewis, Kk ca, 
Seren : 

| Scoville & Beauchamp, Phoenix, Arizona, 


+ OMER tells us Ulysses was gone from 
his home in Ithaca for 20 years,’ his 
fate unknown to his family. 

Let us suppose for a minute that before 
Ulysses went off to Troy he applied to 
the Mount Olympus Life Insurance Com- 
pany for a policy on his life; let us suppose 
that the company issued to him its standard 
form of life insurance policy (without a war 
clause), naming 
beneficiary and Telemachus as his con- 
tingent, or secondary, beneficiary. ‘Then 
iet us suppose that during the ten years 
of the Trojan War his premiums were 
regularly paid by military allotment, but 
that during the ten years of her husband’s 
wanderings Penelope paid no premiums. 
On the basis of the rules of law applied 
today by the majority of American courts, 
could Penelope recover against the Mount 
Olympus Life Insurance Company, and, if 
so, when? 


Penelope as his primary 


The answer is not without some difficulty. 
While the adjudicated cases are legion, not 
all are consistent in theory and too many 
either blindly follow. outmoded presump- 
tions or, being hard cases, yield bad law. 
3ut the following generalizations bear on 
Penelope’s prospects: 

(1) Almost all courts will apply the pre- 
sumption of the continuance of life until that 
presumption is overcome, either by evidence 
or by a presumption of death. 

(2) Most courts will apply a presump- 
tion of death after seven years’ continuous 


Reprinted, with permission, from the December, 1954 
issue of the George Washington Law Review 


When Did Ulysses Die? 


or Mysterious Disappearances and Lifsur: 


By P 


absence from home with no tidings having 
been received by those most likely to hear 
from or concerning the absent one. 


In the case of Ulysses, at the end of the 
Trojan War the other Greeks returned to 
their homes, and some of them brought tid- 
ings of Ulysses. The seven-year period, 
therefore, cannot reasonably have been ex- 
pected to begin until he began his ten years 
of wanderings beyond the known world. It 
should have been known at home that he 
left Troy by ship and that he was, therefore 
exposed to all the manifold and unknown 
perils of the sea. Certainly, long before the 
expiration of seven years, it was reasonable 
to suppose that his ship must have foundered 
with all hands aboard, since sufficient time 
would have elapsed for the ship to have 


completed her voyage and returned or to. 


have been heard from, regardless of her 


destination. Based on such facts, may 


Penelope recover life insurance proceeds 


before the lapse of seven years? The 


answer depends on the jurisdiction. 


(3) Some courts would require Penelope 
to wait the seven years, regardless of the 
specific perils to which Ulysses was exposed. 
On the other hand, by the better rule, a 
presumption of death can be raised at any 
earlier time on the basis of evidence of 
exposure to such peril as can reasonably 
expected to result in 


be 
death, or upon tie 


basis of any other circumstances reasonably 
leading to that conclusion. 


1¢ 


Logically, to permit the court to reach a 
conclusion one another, evidence 
should be received not only as to the exist- 
ence and nature of the perils of the sea to 
which Ulysses was exposed, but also as to 


way or 


his personal habits, his tendency or lack of 
tendency to wander among the lotus-eaters, 





1 Homer. The Odyssey, Book XXIII. In Sam- 
uel Butler’s translation, Telemachus reproaches 
bear to 


his mother: ‘“‘No other woman could 
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keep away from her husband when he. had 
come back to her after twenty years of absence. 
(Butler Ed., 1941), p. 353. 
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his devotion or lack of it to home and 
family, his personal finances, his standing 
in the community in which he lived; in short, 
all the evidence which might conceivably assist 
the court in determining whether Ulysses was 
off on a frolic with Circe or whether, not hav- 
ing returned, he must perforce have perished. 


Each of the evidentiary elements just 
stated would be just as important after 
seven years as aiter three. Hence, the 


length of time Ulysses was gone from his 
home should be by no means controlling, 
regarded as an ele- 
ment to be the 
Ithaca, along with all the other elements. 


but should merely be 


considered by courts of 


But let us suppose that Penelope waits 
her seven years and then, based on the pre- 
sumption, the trial court rules that Ulysses 
is dead. The time of his death is very likely 
to be important. Remember that Penelope 
paid no premiums after the military allot- 
ment was stopped. Obviously it is incum- 
bent on her to show that the policyholder 
died while the policy was in force. Let 
us suppose that there was no lapse at the 
expiration of the grace period and that the 
cash values of the policy provided auto- 
matic extended-term insurance for a period 
of three years beyond the date of payment 
of the last premium. The policy, then, was 
in force for the first three years of Ulysses’ 
wanderings, but was in a state of lapse 
during the four years immediately preceding 
the filing of the complaint. Penelope must 
prove her husband’s death occurred within 
three years of his leaving Troy. But the fact 
of death was established, not by direct evi- 
but by the use of the presumption 
arising after seven years’ unexplained absence. 
How can the court the time of 
death within the first three of the seven years? 


dence, 


now fix 


(4) Logically, it would seem that if the 
fact of death is established by the presump- 
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tion, then equal force would be given to the 
presumption of continuance of life, with 
the result that Ulysses must be held to have 
died on the last day of the seventh year. 
On the other hand, an increasingly large 
number of courts would be impressed with 
Penelope’s poverty and, perhaps, with the 
tact that all life insurance companies are 
reputedly rich. Such courts, now the ma 
jority, have evolved the novel theory that 
once they have applied the presumption of 
death, the presumption of continuance of life 
is completely destroyed. They say that the 
presumption of death not presume 
death at any particular time, but that, having 
established death after seven the 
claimant may proceed to offer evidence to 
that death occurred prior to the 
lapse of the policy. Such courts then usually 
that the slightest 
even, in some cases, no evidence whatsoever 
—is sufficient to establish death at the time 
of the original disappearance (or at some 
other time prior to lapse). Such result is 
reached notwithstanding that such evidence 
would not be sufficient in many of the 
same courts to establish death if the action 
were brought prior to the lapse of seven years. 


does 
years, 
pr¢ ve 


conclude evidence—or 


Let us then suppose that, in accordance 
with standard holdings, the court has con- 
cluded first that the fact of death is estab- 
lished by the seven-year presumption and, 
second (to keep Penelope in court), that 
the time of death coincided with Ulysses’ 
departure. from Troy. Penelope has filed 
her suit seven years her husband’s 
death. The insurance company suggests the 
bar of the local statute of limitations. What 
is the result? 


after 


primarily to keep Penelope’s 
the 


(5) Again 
case alive, 
conclusion that limitations do not begin to 
run from the fie of death, but from the 
date on which the fact of death was presumed 


most courts have reached 


by virtue of the lapse of seven years. 

We must thus conclude that by the ma- 
jority rule, seven years after the fall of Troy, 
Penelope would collect the full policy pro- 
ceeds from the company. Three years later, 
Ulysses came wandering home and dispersed 
the suitors for his wife’s hand. The money 
had been spent, presumably used up by the 
suitors in riotous living. The Mount Olympus 
Life Insurance Company has a claim for 
its recovery, but the claim is undoubtedly 
now valueless. 

Perhaps, fortunately, Penelope had no life 
But throughout all 
ages there have been problems—both legal 
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insurance problems. 











































































and 
appearances. 


social—arising from mysterious dis- 
In the last hundred years 
most of the legal problems have been related 
to life insurance. As a result of the wars 
and conflicts of the last 15 years, such 
problems have greatly increased, and the 
end is by no means in sight. Penelope’s 
story is offered as a framework for a con- 
sideration of the various aspects of mys- 
terious disappearance as they relate to life 
insurance. Let us examine its subdivisions 
in somewhat greater detail. 


Continuance of Life 


Notwithstanding that there has been some 
question as to whether it is a true presump- 
tion, there is substantially no American dis- 
sent from the proposition that a person 
shown to be alive at a given time will be 
presumed to remain alive until evidence is 
adduced to the contrary or until a different 
presumption arises.” In the majority of in- 
stances, absent evidence of death, the pre- 
sumption which serves to rebut that of the 
continuance of life is, of course, the familiar 
presumption of death after seven years’ un- 

2 Gilleland v. Martin, 3 McL. 490 (1844); 
Montgomery v. Bevans, 1 Saw. 653 (1871): 
Fidelity Mutual Life Association v. Mettler, 185 
U. S. 308 (1902): Folk v. United States, 233 F. 
177 (CCA-8, 1916); United States v. Wildcat, 
244 U. S. 111 (1917); Continental Life Insurance 
Company v. Searing, 240 F. 653 (CCA-3, 1917): 
Detroit United Railway v. Weintrobe, 259 F. 64 
(CCA-6, 1919); Browne v. New York Life In- 
surance Company, 57 F. (2d) 62 (CCA-8, 1932); 
Occidental Life Insurance Company v. Thomas, 
2 Life Cases 1070, 107 F. (2d) 876 (CCA-9, 1939): 
Herold v. Prudential Insurance Company, 23 
F. Supp. 424 (DC Pa., 1937), aff'd, 96 F. (2d) 
996 (CCA-3, 1938), cert. den., 305 U. S. 614 
(1938): American Sugar Refining Company v. 
Ned, 209 F. (2d) 636 (CA-5, 1954). 

’ Alabama & V. Railway Company v. Beards- 
ley, 79 Miss. 417, 30 So. 660, 662 (1901), citing 
Yates v. Houston, 3 Tex. 433 (1848), and John- 
son v. Johnson, 114 Ill. 611, 3 N. E. 232 (1885). 
The modern statement of the rule presumes 
either that the parties to the first marriage 
were divorced or that the missing party is dead 
even though less than seven years has elapsed: 
see Ouzts v. Carroll, 190 Miss. 217, 199 So. 76 
(1940), where the missing party had been absent 
“only two or three years.’’ Cases exemplifying 
dual divorce or death presumptions are so com- 
mon that only those few jurisdictions which 
have denied one or another part of the pre- 
sumption in recent years will be enumerated 
in this note, below. There is some difference 
as to the weight of the evidence needed to 
overcome this presumption, varying from a 
mere burden on the challenger of validity to go 
forward with his evidence, In re Borneman’s 
Estate, 25 Cal. App. (2d) 455, 96 Pac. (2d) 182 
(1939), to a requirement that the challenger 
must offer proof of the invalidity of the second 
marriage so cogent and conclusive as fully to 
preclude any other result, Mauldin v. Sunshine 
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explained absence. But 


legal—or 


occasionally the 
factual, in the view of a few 
that life continues gives 
way to a presumption of innocence, in which 
the courts indulge to prevent a bigamous 
marriage. As stated by the 
court, “ the presumption in favor of 
the validity of marriage is so strong that a 
former husband or wife will be presumed to 
be dead after an absence of less than seven 
years. The ordinary presumption in favor of 
the continuance of human life is made to 


give way to the presumption in favor of the 
3 


courts—theory 


Mississippi 


innocence of a second marriage.” 
Where no facts appear, 
any reason no presumption 


and where for 
(either of in- 
nocence or of death after continued absence) 
arises to counteract the presumption of con- 
tinuance of life, some obviously ridiculous 
results have been allowed to stand. It is 
the common experience of man (amply sup- 
ported by actuarial tables) that life does 
not continue indefinitely; yet it was an es- 
tablished rule of the civil law that “every 
absentee, whose death is not clearly and 
precisely established, is presumed to live 
until the age of one hundred years; that is 


Mining Company, 61 Ida. 9, 97 Pac. (2d) 608 
(1939). For a requirement that the proof be 
strong, distinct. satisfactory and conclusive, 
see Harsley v. U. S., 14 Life Cases 728, 187 F 
(2d) 213 (CA of D. C., 1951). Contra: Dibble v. 
Dibble, 88 Ohio App. 490, 100 N. E. (2d) 451, 
461 (1950): Reid v. State, 168 Ala. 118, 53 So. 
254 (1910): for more recent Alabama develop- 
ments, see Sloss-Sheffield Steel & Iron Company 
v. Watford, 245 Ala. 425, 17 So. (2d) 166 (1944). 
See also Hall v. Hall, 67 Misc. 267, 122 N. Y. S. 
401 (S. Ct., 1910). The present New York 
practice is to weight the presumption in favor 
of divorce or annulment of a previous marriage, 
rather than in favor of the death of the disap- 
peared party, even after more than seven years. 
See Hatfield v. U. 8., 127 F. (2d) 575 (CCA-2, 
1942), developing this distinction. But see the 
interesting case of People v. Burke, 43 Cal. App. 
(2d) 316, 110 Pac. (2d) 685 (1941), where the 
defendant was prosecuted for bigamy on the 
basis of having contracted a marriage ‘‘having 
a wife living.’’ Defendant had been married 
three times (but never divorced) within a little 
over two years; his first wife had disappeared: 
his second wife testified at the trial. The court 
accepted the presumption of continuance of life 
as to the first wife, but held, in effect, that it 
was overcome by the presumption of innocence 
as to the second marriage—the second marriage 
was therefore lawful, and defendant had ‘‘a 
wife living’’ on the third occasion. The court 
does not consider the presumption of innocence 
as to the third marriage—if that presumption 
were allowed to prevail over the presumption of 
innocence of the second, then the first wife 
would be presumed to have died or been di- 
voreed after the second marriage (so as to make 
it invalid) and before the third (so as to make 
it valid) and defendant would have had no wife 
living at the time of the third ceremony. 
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to say, the most remote period of the ordinary 
life of man: 1 Denisart, 13, Verbo Absens.” 


Louisiana has wisely applied the 100-year 
civil law rule only to cases where there is 
no evidence to suggest that the death of the 
absentee is more probable than the in- 
definite continuance of life, and while the 
common law seven-year presumption of 
death does not there serve to cut off the 
presumption of continuance of life, a finding 
of earlier death has not infrequently been 
based on any evidence which makes death 
more probable than life, particularly ex- 
posure to specific peril. In 1948, Louisiana 
reduced the 100-year rule to 30, but in view 
of the apparent willingness of the courts to 
determine that death resulted upon exposure 
to peril, it is not to be expected that such 
change will materially affect the course of 
life insurance decisions in that state. 


Manifestly, the presumption of the con- 
tinuance of life, when carried to an ex- 
treme, as under the civil law rule,* achieves 
an absurd result. 
sary, and does it serve any useful purpose? 
Probably not. It would seem that the more 
logical approach to the problem of proof 
in missing-person cases is to abandon the 


Is the presumption neces- 


presumption and receive such evidence as 
there may be tending to show, if death is 
sought to be established, the greater prob- 
ability of death or, if life is to be proved, the 
greater likelihood of continuance of life. 


Society and the law must be zealous to 
protect both the rights of the insurance 
beneficiary to receive the policy proceeds 
if the insured is in fact dead and the rights 
of the company to protect its own solvency 
by paying only if death has in fact occurred. 
On the other hand, it is submitted that the 
presumption that life continues indefinitely 
is contrary to human experience and affords 
no real protection to the insurance company, 
behalf it is generally 
Absent the presumption, the beneficiary still 
would have the not inconsiderable burden 
of proving death, or at least a sufficiently 


in whose asserted. 


high degree of probability of death, to move 
the court to find as a fact that the policy 
proceeds are payable. Certainly, in all but 
the most bizarre of cases, such protection 
of the insurer should be sufficient. 


*And sometimes at common law. In Drum- 
mond v. Makoena, 30 Hawaii 116 (1927), the 
court held a person born 90 years before and 
long absent to be presumptively alive. In 
O’Donnell v. U. 8., 91 F. (2d) 14 (CCA-9, 1937), 
the court mentions a failure of those asserting 
title to California lands by deraignment from 
one Castro, an adult in 1840, to have inquired 
for the original patent in 1935 from Castro him- 
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Presumption of Death 
After Seven Years 


It is generally agreed that the presump- 
tion of death after seven years’ continuous 
absence, the absentee having been unheard 
of by the persons who would normally have 
news of survival, is a genuine presumption 
of the common law, apparently having 
originated out of a desire to legitimize 
otherwise bigamous marriages. 


In its purest form, the presumption is 
applied without qualification where the ab- 
sent one has left his home and no news has 
come to his family. 


In most states the common law presumption 
of death from absence has now been em- 
bodied in statutes. Many of the statutes ap- 
ply the presumption to specific situations 
only, such as the inheritance of real prop- 
erty, but even where the statute is general, 
the accepted view is that the statutory en- 
actment either is a mere codification of the 
common law or stands side by side with the 
common law, giving to the litigant the right 
to proceed under either. 


Presumption of Death 
Before Seven Years 


The immediate and obvious question in 
most disappearance cases is: Can death be 
presumed short of the seven-year period 
upon the basis of evidence of exposure to 
specific other evidence logically 
tending to show a greater probability of 
death than life, or must seven years elapse 
before the filing of the action? 


peril, or 


Certainly, the existence of the presump- 
tion of the continuance of life (since it is 
always rebuttable) should not serve to pre- 
vent the showing of a probable earlier death; 
equally as obvious, the existence of the 
seven-year presumption of death ought not 
claimant f that 


from showing 
death probably occurred at an earlier date. 


to prevent a 

A number of cases have reached the con- 
that 
specific peril will authorize a finding that 
death occurred prior to the expiration of 


clusion evidence of exposure to a 


seven years, a conclusion with which there 





self, ‘‘. . . who is not shown not to be alive. 
...'' Cf. In re Powers’ Estate, 96 N. Y. S. (2d) 
25 (Surr. Ct., 1950), applying a presumption of 
death as to a person who would have been over 
100 years of age if alive, and In re Knight’s 
istate, 102 N. Y. S. (2d) 875 (Surr. Ct., 1951), 
holding that death cannot be presumed from an 
age of less than 100 years. 
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can be no serious complaint.’ Logically, 
exposure to specific peril should not be the 
only basis for such a presumption, but 
the same result should be available through 
a consideration of many other factors, such 
as the character of the absentee, his habits, 
his home life and his business connections. 


The landmark 
application of a presumption of death before 


case which approves the 
the lapse of seven years, not upon the basis 
of exposure to specific peril, but upon other 
circumstances, is Tisdale wv. Connecticut 
Mutual Life Insurance Company.’ There 
Edgar Tisdale disappeared completely in 
Chicago, having been last seen on a busy 
intersection on the afternoon of September 
25, 1866. Every effort was made to locate 
him, but wholly without Within 
two years of Tisdale’s disappearance, his 
widow sought to establish his death in an 
action against his life insurer, but the jury 
held against her on the basis of an instruc- 
tion that “... the death of an absent person 
cannot be presumed, except upon evidence 


success. 


of facts showing 
which probably resulted in death, before the 
expiration of seven years from the date of 
the last intelligence from him; and _ that 
evidence of long absence without communi- 
cating with his friends, of character and 
habits, making the abandonment of home 
and family improbable, and of want of all 


his' exposure to danger 


motive or cause for such abandonment 
which can be supposed to influence men 
to such acts, is not sufficient to raise a 


presumption of death.” 

The Iowa Supreme Court rejected that 
instruction, declaring that the presumption 
of death was not at all limited to persons 
had without tidings for 
seven years. Moreover, said the court, while 


who been absent 
there is the exception recognized by the 
death 
seven 


lower court under which 


presumed in 


may be 


less than years upon 
the exposure to specific peril, there are other 


exceptions as well, which were analyzed thus: 

“Any 
to the 
tions, attachments, prosperity, and objects in 
life, which usually control the conduct of 
men, and are the motives of their actions, 
are competent evidence from which may be 


circumstances relating 


habits, 


facts or 


character, condition, affec- 


inferred the death of one absent and unheard 


irom, whatever has been the duration of 


cited at footnote 2; Continental Life Insurance 
Company v. Searing, cited at footnote 2; Brown- 
lee v. Mutual Benefit Health Association, 29 F. 
(2d) 71 (CCA-9, 1928); Herold v. Prudential 
Occi- 


Insurance Company, cited at footnote 2: 
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absence. A rule excluding such evi- 

would ignore the motives which 
prompt human actions, and forbid inquiry 
into them in order to explain the conduct 
of men. The true doctrine may be readily 
illustrated thus: 

“An honored and upright citizen, 
through a long life, has enjoyed the fullest 
who knew him,—pros- 
perous in business and successful in the 
accumulation of wealth; rich in the affec- 
tion of wife and children, and attached to 
their society; contented in the enjoyment of 


such 
dence 


who, 


confidence of all 


his possessions, fond of the associations of 
his friends, and having that love of country 
which all good men possess, with no habits 
traits of 
home to a 


or affections contrary to these 
from his 
distant city and is never afterward heard 
of. Must must it be 


shown that he was last seen or heard of in 


character,—journeys 


seve years pass, or 
peril, before his death can be presumed? 
No greater wrong could be done to the 
character of the man than to account for his 
absence, even after the lapse of a few short 
months, upon the ground of a wanton 
abandonment of his family and friends. He 
could have lived a and useful life 
to but little purpose if those who knew him 
could even entertain such a suspicion. The 
reasons that the evidence above mentioned 
raises a presumption of death are obvious; 
absence from any other cause, being with- 
out motive and inconsistent with the 
nature of the person, is improbable. 


good 


”8 


The theory of the Tisdale case, that death 
may be presumed before years on 
evidence of character, habits and domestic 
or other circumstances, has been followed 
in a number of jurisdictions. The funda- 
mental premise of the case—that prosperous 


seven 


men of good character and habits with affec- 
tion for their families voluntarily 
disappear—is clearly sound. True; on occa- 


seldom 


sion, an amnesia victim may disappear even 
in those circumstances; but while the author’s 
search of the medical literature is not con- 
clusive, the facts seem to be that amnesia, 
whether of the organic or purely psychogenic 
variety, rarely lasts long enough to raise 
serious disappearance problems from the in- 
surance standpoint. 


The Tisdale theory is the most logical 
and practical approach to the problem, does 
no serious violence to either the rights of 
dental Life Insurance Company v. 
cited at footnote 2. 

“26 Iowa 170, 96 Am, Dec. 136 (1868). 

* Cited at footnote 6. 

‘ Cited at footnote 6. 


Thomas, 
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the beneficiary or those of the insurer and 
in the long run will be found to come nearer 
to the ultimate truth than do the results 
which are achieved by the arbitrary use of 
the seven-year presumption. 


Time of Death 
Where Presumption Is Applied 


\ most interesting problem—which would 
be completely the abandon- 
ment of the presumption—arises in those 
cases where the fact of death is established 


eliminated by 


with the aid of the seven-year presumption, 
but where it is still important to fix the time 
of death. At first blush there would appear 
to be no problem, since the law is abund- 
antly clear that in substantially every case 
it is to be presumed that life continues until 
death is proved by direct or circumstantial 
evidence or until the presumption of life 
is dislodged by another presumption, either 
of innocence or of death after seven years’ 


unexplained absence without tidings and, 
usually, after due search and_ inquiry. 
Logically, then, the absentee whose death 


is presumed after seven years must be pre- 
umed to have lived to the last moment of 
the seven-year period. Some courts so hold. 





On the other hand, most of the decisions 
appear wholly to disregard the logical effect 
of the presumption of the continuance of 
life and to adopt the view that the com- 
mon law (or statutory) presumption es- 
tablishes merely the fact of death and deals 
not at all with the time of death. On the 
that 


common practice, in cases where the pre- 


basis ot theory, it has now become 


sumption has been relied on to establish 


death, to receive evidence of exposure to 
specific peril, of sickness, of character and 
of surrounding circumstances in order to 
permit the fixing of the time of death on 
some date short of seven years (and before 


lapse of insurance coverage).” 


that the result is ridiculous is 


a lamentable 


To say 
there is 


about the 


understatement. If 
sufficient evidence of death at or 
time of disappearance to justify a court, 
seven vears later, in concluding that death 
and disappearance coincided, then there al- 
most certainly would have been sufficient 
evidence to have reached the same result 
when the facts were fresh in the minds of 


* Rose ‘v. U. S., 4 F. Supp. 340 (DC Mass.., 
1933): Claywell v. Inter-Southern Life Insur- 
ance Company, 70 F. (2d) 569 (CCA-8, 1934); 
Penn Mutual Life Insurance Company v. Tilton, 
84 F. (2d) 10 (CCA-10, 1936): Nigro v. Hobby, 
120 F. Supp. 16 (DC Neb., 1954). 
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the witnesses. Conversely, if there is not 
sufficient evidence to justify a finding of 
death before the lapse of seven years and if 
the finding is therefore based primarily on 
the lapse of time, the same evidence of 
death is manifestly wholly inadequate to 
permit the court to conclude that death 
occurred at any particular time. 


Limitation Problems; Conclusions 


In most of the seven years’ absence cas 
dealing with insurance, time of death is 
important because lapse has occurred some- 
where along the line. It is unusual for the 
beneficiary to continue the premium pay- 
ments during the seven-year period, and the 
policy of the neither 
paid up nor so old that the extended in- 
surance values can carry it for seven years. 





average absentee is 


Time of death and the payment of 
premiums are equally important from the 
standpoint of limitations. When the court 
concludes, on the basis of seven years’ absence, 
that the policyholder is dead and then pro- 
ceeds to rule that death occurred at about 
the time of disappearance (and when the 
policy was in force), what about limita- 
tions? The action has been brought seven 
years after death and therefore seven years 
after the right would ordinarily be expected 
to accrue. Seven years is longer than the 
usual statutory limitation period for actions 
founded from contract and five years longer 
than the usual two-year contractual limita- 
tion provided by most life insurance policies. 

On the other hand, it would be manifestly 
unfair for a rule of law to require a seven- 
year wait and then to bar the action by 
f Six-) 


two- (or five- or 


rule. 


means of a year 


limitation Almost inevitably, limita- 
tions are not applied to such a situation, and 
either by using the theory that the action 
does not accrue until “due proof” has been 
presented to the (which 


company cannot 


be done short of seven years) or by 
arbitrarily determining that there can be no 
until the 


lapse of the seven years, the courts have 


accrual of the right of action 


protected the beneficiary.” 


From Troy in the twelfth century B. C 
to Tennessee in 1954, mysterious disappear- 
ances have endlessly perplexed those who 


remain behind. Frequently, romance is the 


” Travelers’ Insurance Company v. Bancroft, 
65 F. (2d) 963 (CCA-10, 1933), cert. den., 290 
U. S. 680 (1933). 


explanation. Ulysses’ return was delayed 
when he dallied with Circe. In a recent 
Tennessee case a contemporary wanderer 
ran off with Circe’s modern sister. 


In Nashville in 1931, a lovesick couple 
abandoned families (and life insur- 
ance) for true love in Texas. The man left 
his home, position and three children, and 
six weeks later his former secretary and 
social companion disappeared as mysteriously. 
The man left $50,000 in life insurance 
policies payable to a trustee for his family 
and, in 1942, the Tennessee Supreme Court 
affirmed a judgment directing the payment 
of this fund.” 


jobs, 


The author will not criticize that decision. 
Perhaps the Tennessee court achieved sub- 
stantial justice for the wife and children 
when it overlooked the strange coincidence 
of the double disappearance and emphasized 
instead the morbid tendencies of the de- 
parted. But when, in 1953, the missing 
couple was found and when the insurance 
company sued the trustee to recover the 
undistributed balance, the lower court held 
that the statute of limitations had run and 
that the beneficiaries could thus continue 
to enjoy the benefits both of a living trust 
and of a living father. Since the matter 
is still pending on appeal, it might be inap- 
propriate to make further comment other 
than to say that it is probable that courts of 
other states will work out a different solution. 


The underlying problem in all of the 


mysterious disappearance cases is, in one 
sense, insoluble. No mortal force could be 
expected to be unerringly accurate in de- 
termining whether, at any given moment, 
a mysterious departure had become an un- 
known death; therefore, courts will neces- 
sarily on occasion require the payment of 
policy proceeds in cases where death has 
not in fact occurred. But though no sys- 
tem or set Of principles can avoid al/ errors, 
the legal rules themselves can at least be as 
valid as the law can make them. The 
present legal principles being applied by the 
courts fall far short of that attainable objec- 
tive. often death is found as a fact 
with no evidence whatsoever; too often 
beneficiaries are not permitted to show 
strong evidence of death merely because 
seven years have not elapsed. Both the 
presumption of continuance of life and the 
presumption of death are useless and un- 


Too 


necessary crutches upon which courts place 
unreasoning reliance. The abandonment of 


1 New York Life Insurance Company v. Nash- 
ville Trust Company. 5 Life Cases 969, 178 
Tenn. 437, 159 S. W. (2d) 81 (1942). 
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the presumption of the continuance of life 
would remove a useless bar to the proof oi 
death before seven years; the abandonment 
of the presumption of death would require 
clearer and more convincing evidence that 
death has in fact occurred. 


The most concrete proposal in this di- 
rection has been lying little noticed for 15 
years. In 1939 the uniform law commis- 
recommended a clumsily named 
“Absence as Evidence of Death and Absentee’s 
Property Act.” The act, after a short life 
in which it was adopted by Tennessee, 
Maryland and Wisconsin, has disappeared as 
completely as the missing persons with whom it 
deals. It deserves to be rediscovered. The 
following are a few of its high points: 


sioners 


First, the act eliminates a presumption 
of death from seven or any other number of 
years, leaving the issue to be tried by the 
court or jury in the light of specific facts, 
including the actual perils endured. Insur- 
ance policy provisions in conflict with this 
approach are invalidated. Second, a receiver- 
ship in the nature of an equity receivership 
is established to conserve the property of 
missing persons. Third, “At any time” the 
court can make a final order that the ab- 
sentee is dead and put his property into 
probate. Fourth, the act establishes a sys- 
tem for the distribution of property, includ- 
ing the proceeds of insurance policies. 


This is not to that the proposed 
uniform act is a complete panacea. Tennessee 
has the act, and a lower court there reached 
the odd result described above. But the 
unique nature of that case (with the bulk 
of the fund still undistributed 12 years after 
the supreme court’s first decision) em- 
phasizes that, even if this result is allowed 
by the uniform act, one’s criticisms of the 
statute must be restricted to specialized 
points and highly unusual situations. The 
act itself deserves to be brought back from 
the dead and given new life. There is no 
answer to the blistering conclusions of the 


say 


commissioners when they sponsored the act: 


“Tt is unthinkable—the situation is intoler- 
able—where in case of an absentee, with 
absence unexplained, continuous, unheard 
of, leaving a family to be supported, debts 
to be paid and collected, life insurance to be 
paid, business to be carried on, etc. that 
there be no law for the ascertainment of 
rights and the distribution of property.” * 


[The End] 


1% See 9 Uniform Laws Annotated 1 (1951). 
% Cited at footnote 12, at p. 4. 
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Liability of Owner 
Under Car Key Legislation 


By CLIFFORD K. MELDMAN 


This comment ts reprinted, with per- 
mission, from the Fall, 1954 issue of 
the Marquette Law Review. 


N MARCH 10, 1954, at the suggestion 

of Chief John W. Polycn of the Mil- 
waukee Police Department, in view of the 
alarming growth of juvenile delinquency 
caused directly by car thefts,’ the Mil- 
waukee Common Council adopted an ordi- 
nance making it unlawful for a person to 
park a passenger car and leave it unattended 
without first removing the keys. The ordi- 
nance reads as follows: 


“Ordinance No. 723, 1101-83.1 of the 
Milwaukee Code. LEAvING oF IGNITION 
Keys IN A PARKED CAR. It shall be un- 
lawful for any person to park a motor 
vehicle within the city limits of Milwaukee 
that is not equipped with a lock suitable 
to lock either the starting lever, throttle, 
steering apparatus, gear shift lever or igni- 
tion system; furthermore, no person shall 
allow a motor vehicle in his custody or con- 
trol to stand or remain unattended on any 
street, alley, highway or in any other public 
place within the city limits of Milwaukee, 
except on an attended parking area, unless 
either the starting lever, throttle, steering 
apparatus, gear shift or ignition of said 
vehicle is locked and the key for such lock 
is removed from the vehicle. Any person 
having custody or control of a vehicle and 
violating any of the provisions of this sec- 
tion shall upon stipulation or convictior 
thereof be punished by a fine of not less 


than $1.00 nor more than $10.00, and in 
default thereof shall be imprisoned in the 
House of Correction or County Jail of and 
for Milwaukee County for not less than one 
day nor more than ten days.” 

Previous to the passage of this ordinance, 
the Milwaukee Police Department would 
leave a bright orange ticket on the wind- 
shield of unattended cars from which keys 
had not been removed. The total number 
of automobiles so ticketed by the members 
of the Milwaukee Police Department for 
the period from July 1, 1947, to February 1, 
1953, was 40,996. This orange ticket warned: 

“00% of all cars stolen have ignition keys 
left in switches or switches unlocked! 

“60% of all thefts by juveniles! 

“You are encouraging juvenile delinquency 
when you leave your key in a parked car!” 

It should also be noted that the number 
of car thefts are on the increase. There is 
a 100 per cent increase, comparing 1951 and 
1952 with 1946 and 1947, in Milwaukee alone. 


Milwaukee Police Department * 
Juvenile Arrests 
Auto Theft 
1946 163 
1947 138 
1948 232 
1949... 194 
1950 282 
1951 356 
1952 352 


Total 1,717 





1In a letter to Wisconsin Senator Bernhard 
Gettelman from Milwaukee’s Police Chief, John 
W. Polcyn, dated March 26, 1953, Chief Polcyn 
said: ‘‘I am convinced that the absence of this 
law from the Statute Books of this state is one 
of the greatest causes of juvenile delinquency 
and crime. Certainly by far greater than that 
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attributed to liquor, tobacco, or narcotics. Be 
cause of the easy acquirement of the automobile 
on the part of the juvenile, it plays a great 
part in juvenile delinquency and crime.” 

2 Facts and figures compiled by Milwaukee 
Police Department, John W. Polyen, chief. 
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Almost simultaneously with the passage 
of Milwaukee’s ordinance, the Illinois Su- 
preme Court, in Ney v. Yellow Cab Com- 
pany,’ a case arising under a_ similarly 
worded statute,‘ held a taxicab owner liable 
for damages inflicted by a thief. Simply, 
the facts were as follows: An employee of 
a taxicab company, while in the scope of 
employment, left a taxicab unattended in a 
Chicago street with the motor running and 
the keys in the ignition, contrary to the 
statute. While it was so standing, a thief 
stole the taxicab and, in escaping, struck 
a parked car. The owner of the parked car 
sued the taxicab company to recover dam- 
ages. Judgment was entered for the owner 
of the parked car in the municipal court, 
affirmed in the appellate court and again 
affirmed in the supreme court, with one 
dissent. 


The question raised by the Ney case and 
proposed for discussion in this article is: 
Will a violator of such an ordinance be 
civilly liable to one injured by the auto- 
mobile while the same is being operated 
by a thief? The question has two facets: 
(1) Is the ordinance a so-called “safety” 
ordinance so that a violation of it imposes 
negligence per se? (2) Is such a violation 
a legal cause of the eventual injury? 

In determining what kind of statute the 
legislature intended in the Ney case, the 
Illinois court looked at the location of the sub- 
paragraph in question, which prohibited 
leaving keys in an unattended car, in rela- 
tion to the context of the whole paragraph. 
The second subparagraph prohibits persons 
under 15 years of age from operating a 
vehicle. The court reasoned from the very 
fact that these two subparagraphs were in 
the same paragraph that the legislature was 
thinking about the danger to the public 
in permitting unqualified persons to drive 
“a dangerous instrumentality,” and con- 
cluded that this was a public safety measure 
rather than a traffic regulation. Perhaps, if 
the subparagraph relating to taking keys 
out of the ignition had been inserted in a 
paragraph dealing with parking as a traffic 


$2 Ill. (2d) 74, 348 Ill. App. 161, 108 N. E. 
(2d) 508 (1952); 3 Automobile Cases (2d) 888, 117 
N. E. (2d) 74 (1954). 

‘Tilinois Revised Statutes (1953), Ch. 95%, 
par. 189: ‘‘Unattended motor vehicle—Persons 
under 15 not to drive. § 92(a) No person driv- 
ing or in charge of a motor vehicle shall permit 
it to stand unattended without first stopping 
the engine, locking the ignition and removing 
the key, or when standing on any perceptible 
grade without effectively setting the brake 
thereon and turning the front wheels to the curb 
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regulat‘on, a different result could have 
been reached. 

In concluding just what kind of statute 
was intended, the Illinois courts in previous 
cases have said it “is not to protect the 
owner against theft, but is a safety measure 
intended to protect the public’ * (unrealis- 
tically arguing that removal of the keys does 
not stop a thief from crossing ignition wires, 
a simple and speedy process) and “designed 
to prevent injury which might result from 
children’s meddling with unattended mo- 
tor vehicles.” ° 

Logic of this sort has rendered car own- 
ers liable in one other jurisdiction, namely, 
Washington, D. C., where the United States 
Court of Appeals decided ‘that this type of 
legislation is a safety statute designed for 
the public safety to make the streets safer. 
In fixing liability, the United States Court 
of Appeals declares that it is fairer to hold 
the defendant responsible for harm than to 
deny remedy to an innocent victim, since 
the defendant created the risk intended to 
be prevented, and that the violation in itself 
creates liability. Two qualifications were 
expressed: 

“This does not mean that one who vio- 
lates a safety ordinance is responsible for 
all harm that accompanies or follows his 
negligence. He is responsible for the con- 
sequences of his negligence but not coinci- 
dences.” (For example, if a key were left 
in the ignition, and a third party loosened 
the brake, thereby causing the harm, the 
leaver of the key would not be liable.) 

“Neither do we suggest that the ordi- 
nance should be interpreted as intended to 
apply in all possible circumstances. In 
some emergencies, no doubt, the act of leav- 
ing a car unlocked and unattended in a 
public place would not be a violation of the 
ordinance, interpreted, and would 
therefore entail no responsibility for con- 
sequences.” * 


fairly 


Even in Illinois and Washington, D. C., 
under certain circumstances, no _ liability 
would attach because the acts giving rise 


or side of the highway. (b) No person shall 
operate or drive a motor vehicle who is under 
fifteen years of age.’’ Also Sec. 92 of Art. XIV 
of Uniform Traffic Act. 

5 Ostergard v. Frisch, 29 Automobile Cases 56, 
33 Ill. App. 359, 77 N. E. (2d), 537 (1948). 


® Moran v. Borden Company, 10 Automobile 
Cases 944, 309 Ill. App. 391, 33 N. E. (2d) 166 
(1941). 

7 Ross v. Hartman, 19 Automobile Cases 191, 
139 F. (2d) 14 (CCA of D. C., 1943), cert. den., 
321 U. S. 796, 64S. Ct. 790. 
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Safety statutes or ordinances are dif- 
ferentiated from general statutes or 
ordinances by a comparison of the spe- 
cific public dangers attempted to be 
guarded against by each. 


to the injury would be too remote from the 
apprehended risk. Examples of this would 
be where the injury occurred twelve hours 
after the theft,” or where there is insufficient 
evidence of foreseeability.” If liability would 
attach intervening 
distance, the owner of the stolen car 
be an 


time or 
would 
insurer to an indeterminate number 
of persons for an indeterminate amount. It 
could happen that the thief would transport 
the car out of town, sell it to another thief 
who, two months later, would negligently 
run into a parked automobile. This type of 
situation gives rise to the minority “flight 
doctrine,” adhered to by Illinois and Wash- 
ington, D. C., which theorizes that the vio- 
lator may be liable only for damages caused 
by the thief in flight 

In Washington, D. C., violation of such 
a statute is negligence while in 
Illinois it is prima-facie negligence, under 
the decided cases. No other jurisdictions, 
Illinois and Washington, D. C., 
have decided the cases coming up under 
similar laws with so much 
legislative intent. 


regardless of 


per se, 


outside of 


emphasis on 


Massachusetts construed this type of legis- 
lation as being an antitheft measure, find- 
ing injury to the plaintiff not within the 
harm intended to be prevented, stating: 

“Theft of automobiles was a consequence 
intended to be prevented. It is quite another 
thing to say that injuries sustained through 
operation of the automobile by thieves were 
consequences intended to be prevented.” ” 

Minnesota has not specifically decided 
whether such a law was designed for the 
members of a particular class of the public, 
but the Massachusetts view seems to be 
supported in Anderson v. Theisen." The 
Rhode Island court commented in Kelly v. 
Davis: ” 


8 Howard v. Swagart et al., 27 Automobile 
Cases 249, 161 F. (2d) 651 (CCA of D. C., 1947). 
® Cockrell v. Sullivan, 344 Ill. App. 620 (1951). 
© Sullivan v. Griffin, 23 Automobile Cases 189, 
318 Mass. 359, 61 N. E. (2d) 330 (1945). 
1134 Automobile Cases 735, 231 Minn. 369, 43 
N. W. (2d) 272 (1950). 
12 48 R. I. 944, 135 Atl. 602 (1927). 
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it is not to be presumed that the 
legislature intended to abrogate the general 
rule that there must be a causal relationship 
between the violation of a duty and the 
injury to render a defendant liable and that 
such violation must be a proximate cause 
of injury.” 

No state statute expressly rules out or 
includes civil liability as a consequence of 
violation of the statute, and only one state, 
Missouri, mentions “civil 
statute: 


action” in the 


“Vernon’s Mo. Stat. Ann. 1952, sec. 304.150; 
Unattended vehicle. No person. shall leave 
a motor vehicle unattended on the highway 
without first stopping the motor and cutting 
off the electric current and no person shall 
leave a motor vehicle except a commercial 
motor vehicle, unattended on the highway 
of any city having a population of more 
than 75,000 unless the mechanism, starting 
device or motor vehicle 
shall be Provided, however, that 
failure to lock such motor vehicle shall not 
mitigate the offense of stealing same, nor 
shall such to defeat a re- 
covery in any civil action for the theft of 
such motor vehicle for insurance thereon, or 
have any other bearing in a civil action.” 
(Italics supplied.) 


ignition of such 
locked: 


failure be used 


No interpretation of the wording in the 
Missouri statute has as yet been attempted.” 


The Milwaukee Common Council, while 
in session and in hearings, did not discuss 
the extent of liability of the owner of a car 
when a thief steals it and causes damages, 
or the intent of the ordinance in this field. 
They did, however, obtain an opinion from 
the Commissioner of Insurance of the State 
of Wisconsin that a conviction under the 
ordinance, as it stood, would not be a 
policy defense under the standard automo- 
bile theft insurance policy.“ Later, in reply 
to an inquiry by the writer, the Commis- 
sioner, in view of the devious 
handed down, reserved opinion concerning 
the liability question, saying that the ques- 
tion of negligence resulting from a violation 
of the ordinance would be a jury question.” 


decisions 


Milwaukee’s ordinance was passed pursu- 
ant to a state-enabling statute which pro- 


13The statute is commented on in 19 Kansas 
City Law Review 112 (1951). 

%In a letter from John R. Lange, Commis- 
sioner of Insurance of the State of Wisconsin, 
by G. J. Hatchell, insurance examiner, dated 
February 11, 1954, to John F. Cook, assistant 
city attorney for Milwaukee. 

6 In a letter from John R. Lange, -by G. J. 
Hatchell, to writer, dated May 11, 1954. 
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vides that any city may pass an ordinance 
requiring passenger cars to be locked or 
keys to be removed from the ignition, and 
imposing a fine.” The history of the state 
statute goes back to at least 1945," when 
John W. Polcyn, Chief of Milwaukee Po- 
lice, supported by the International Associa- 
tion of Chiefs of Police throughout the 
nation, and the Milwaukee Metropolitan 
Crime Prevention Commission, recommended 
adoption of a state law. They had in mind 
making the offense stipulatable and setting 
the penalty at $1.75, which included fine and 
costs, “the same as exists now for most 
parking law violations,” and permitting the 
offenders to pay such penalty by mail.” 


The Milwaukee Metropolitan Crime Pre- 
vention Commission, in September of 1946, 
issued the pamphlet Here, Kid, Take My 
Car! In March of 1947, they also pub- 
lished Keys of Another Kingdom, rec- 
ommending a program of education to prohibit 
leaving keys in the car, and a state law, stat- 
ing that seven states and the District of 
Columbia already had such laws. The 1953 
Wisconsin statute is an enabling or option 
statute, based on S. B. 357, 1951, which in 
turn was based on S. B. 313, 1947.° These 
two earlier bills called for a nonoptional 
state-wide law, but met with opposition 
from rural interests, who felt it was unnec- 
essary to lock their tractors, reporting that 
there was no car-theft 
communities. The motor carriers opposed 
the bill because they would have to go to 
great expense to install locking mechanisms. 


problem in rural 


Throughout the history of the state leg- 
islation, in committee, by correspondence or 
on the floor of the 
there was no discussion relating to the lia- 
bility for damage caused by a thief. Since 


senate or assembly, 


16 Wisconsin Statutes (1953), Sec. 66.95: 

“Prohibiting operators from leaving keys in 
parked motor vehicles. The governing body of 
any city may by ordinance require every pass- 
enger motor vehicle to be equipped with a lock 
suitable to lock either the _ starting lever, 
throttle, steering apparatus, gear shift lever or 
ignition system; prohibit any person from per- 
mitting a motor vehicle in his custody from 
standing or remaining unattended on any street, 
alley or in any other public place, except an 
attended parking area, unless either the starting 
lever, throttle, steering apparatus, gear shift or 
ignition of said vehicle is locked and the key 
for such lock is removed from the vehicle; and 
provide forfeitures for such violations.’’ (Italics 
supplied.) 

Note that the statute is limited to passenger 
vehicles, and allows any city, regardless of size, 
to enact an ordinance. 

% There are a number of newspaper articles 
on the subject. Milwaukee Journal: November 
15, 1945; January 8, 1946; January 18, 1946, edi- 
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the legislative intent as to persons intended 
to be within the risk, and as to extending 
absolute civil liability to the situation under 
discussion, has not been expressly spelled 
out either in our state law or in ordinances 
passed thereunder, it should be noted, in 
order to ascertain just what persons are within 
the risk, that the purpose of this law is to: 


“ 


add greatly toward the preven- 
tion of automobile thefts thereby saving 
the owners a great deal of inconvenience 
and assuring them of finding their automo- 
biles where they parked them. 


“Take away temptation from teenagers 
to take these automobiles for joy rides. 


“Save the heartaches of hundreds of 
fathers and mothers whose sons were ar- 
rested for automobile larceny, thereby bring- 
ing disgrace upon the family.” ” 


From authorities examined and cited, it is 
the writer’s conclusion that safety statutes 
or ordinances are differentiated from gen- 
eral statutes or ordinances by a comparison 
of the specific public dangers attempted to 
be guarded against by each. It is apparent 
that a parking ordinance has in view no 
more than the orderly flow ot traffic, whereas 
a speed ordinance seeks to protect the safety 
of the public in the use of the highways. 

Primarily, then, the Milwaukee ordinance 
and other similarly worded city ordinances 
should be constriied to be antitheft meas- 
ures. From the foregoing, the writer con- 
cludes that serious accidents, loss of life 
and property damage are incidents not in- 
tended to be covered by the statutes and 
ordinances under discussion. 


South Carolina, Utah and Wyoming.— 


These states have simple model key stat- 


torial; February 10, 1946; February 12, 1946; 
October 6, 1946; March 24, 1947; April 10, 1947; 
May 28, 1947; July 13, 1947; August 4, 1947; 
October 21, 1948; October 22, 1948, editorial; 
November 7, 1948; February 10, 1949; April 
18, 1949; December 12, 1949; August 3, 1950; 
August 10, 1950; March 1, 1951; November 1, 
1952, greensheet; December 2, 1952; April 19, 
1953; April 23, 1953; May 9, 1953; May 13, 1953; 
February 2, 1954; February 15, 1954; March 11, 
1954; March 21, 1954; May 4, 1954, letter to the 
editor. Milwaukee Sentinel: February 10, 1949; 
February 2, 1954. 

18 Letter from Chief Polcyn to Senator Bern- 
hard Gettelman, dated January 26, 1953, and a 
letter to Senator John C. McBride, dated Jan- 
uary 31, 1947. 

17 Amendment and bill history from Wisconsin 
Legislative Library, M. G. Toepel, chief 
librarian. 

20 Letter from Chief Poleyn to Senator Bern- 
hard Gettelman, dated January 26, 1953. 
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utes. New Hampshire and Rhode Island 
have statutes saying the car must be locked 
up, meaning keys must be removed, but do 
not actually use the words “remove the keys 
from the vehicle.” Milwaukee, New Orleans, 
Kansas City (Missouri) and Minneapolis 
have key ordinances.” All but a few states 
require that, when parking, brakes must be 
set, wheels turned toward curb on a per- 
ceptible grade and the motor turned off, or 
a combination of all of these three.” 


Indiana.—In a lone Indiana case, Kiste v. 
Red Cab, Inc.™ the court stistained a de- 
murrer under almost the identical facts of 
Ney v. Yellow Cab Company.*' The Indiana 
court found the cab company not liable, 
saying that violation of the statute against 
leaving a key in the car was not a proximate 
cause of the injury. The dicta following in 
this case outlines the majority construction 
of a key statute. 


Massachusetts.—Four applicable cases of 
importance have been decided in Massachu- 
setts. The most recent is Galbraith v. Levin,” 
where keys were left, as requested, on the 
visor, by an employee of the defendant. A 
unanimous court found the owner of the un- 
registered car not liable for damages caused 
by a thief, expressly repudiating Malloy v. 
Newman,” which erroneously found _lia- 
bility, and reaffirming Slater v. T. C. Baker 
Company.” 

The Slater case said (conceding the de- 
fendant’s negligence): “.. . 


he larceny and 


21 Existing key statutes follow: Alabama Code 
(1940), Tit. 36, Sec. 27, as amended by 1949 
Acts; Arkansas Statutes (1947), 76-651; Colo- 
rado Statutes Annotated (1935); Ch. 16, Sec. 232; 
Traffic and Motor Vehicle Rezulations for the 
District of Columbia, Sec. 58; Tdaho Code (1947), 
Sec. 449-560.1, 1953 Supp.; Illinois Revised Stat- 
utes (1953), Ch. 95%, Sec. 189; Burns Indiana 
Statutes Annotated (1933), Sec. 47-2124 (1952 Re- 
placement); Baldwin’s Kenturky Revised Stat- 
utes Annotated (1943), Secs. 189, 430; Maryland 
Code (1951), Art. 6614, Sec. 312; Massachusetts 
Annotated Laws (1954), Ch. 9%), Sec. 13; Missis- 
sippi Code (1942), Sec. 8219; .Vernon’s Missouri 
Statutes Annotated (1952), Sec. 304.150; New 
Hampshire Revised Laws (1942), Ch. 119, Sec. 
24; New Mexico Statutes (+941), Sec. 68-2460 
(1953 Supp.); North Caroline General Statutes 
(1943), Sec. 20-163; Rhode Is‘and General Laws 
(1938), Ch. 88, Sec. 15; Sonth Carolina Code 
(1952), Sec. 46-491; Utah Codé Annotated (1953), 
See. 41-6-105; Washington Statutes Annotated 
(1952), 46.48.280; Wisconsin Statutes (1953), Sec. 
69.95; Wyoming Compiled S‘atutes (1945), Sec. 
60-530. 

“ Arizona Code Annotated (1939), Sec. 66-118; 
California Vehicle Code (1944) (Deering); Con- 
necticut General Statutes (1949), Ch. 110, Sec. 
2414; Delaware Code Annotated (1953), Tit. 21, 
Sec. 4147; Iowa Code (1950), Sec. 321.362; 
Louisiana Revised Statutes (1950), Tit. 32, Sec. 
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use of the automobile by the thief were 
intervening independent acts which the de- 
fendant was not bound to anticipate or 
guard against. Causal connection between 
the defendant’s negligence and subsequent 
injuries was broken by the thief’s larceny 
and use of the automobile.” 


Sullivan v. Griffin®’ involves violation of a 
key ordinance where two boys removed the 
keys from the ignition of an illegally parked 
car and gave the keys to two other boys 
who then took the automobile and drove 
around for an hour at reckless speeds before 
striking a pedestrian. The administratrix 
could not recover from the car owner as 
the injuries were held not to be a proximate 
result of the defendant’s negligence. 


Minnesota.—In Wannebo v. Gates,” it was 
decided on the facts that an accident hap- 
pening several hours and five miles from 
the place of theft was too remote to charge 
the defendant with responsibility in spite of 
his violation of a Minneapolis key ordinance. 
it was unde- 
Minnesota whether a defendant 
would be liable for damages caused by a 
thief in flight. 


Until Anderson v. Thiesen,” 
cided in 


In the Anderson case, it was 
decided that the negligent driving by the 
thieves while fleeing in the defendant’s au- 
tomobile was an intervening efficient cause, 
breaking the chain of causation between the 
defendant’s act of leaving his key in the 
ignition switch (contrary to the Minneapolis 


241 (D): Maine Revised Statutes (1944), Ch. 19, 
Sec. 84; Michigan Statutes Annotated (1952), 
See. 9.2376; Nebraska Revised Statutes (1952 Re- 
issue), Sec. 39-759; New Jersey Revised Statutes 
(1937), 39:4-137; North Dakota Revised Code 
(1943), Vol. 4, See. 39-1024; Oregon Compiled 
Laws Annotated (1940), Sec. 115-355; Purdon’s 
Pennsylvania Statutes Annotated (1953), 3 Tit. 
75, Sec. 613; South Dakota Code (1939), Vol. 3, 
Sec. 44.0326; William’s Tennessee Code Anno- 
tated (1934), Sec. 2691; Vernon’s Texas Statutes 
(1948), Art. 6701d, Sec. 97; Vermont Statutes 
Revised (1947), Sec. 10.251; Virginia Code (1950), 
Sec. 46-287; Washington Statutes Annotated 
(1952), 46.48.280. 

2339 Automobile Cases 845, 122 Ind. App. 587, 
106 N. E. (2d) 395 (1952). 

24 Cited at footnote 3. 

> 30 Automobile Cases 330, 323 Mass. 255, 81 
N. E. (2d) 560 (1948). 

2613 Automobile Cases 64, 310 Mass. 269, 37 
N. E. (2d) 1001 (1941). It was said in the 
Galbraith case, cited at footnote 25, at p. 563: 
“The state of being unregistered is more an 
abstract conception than it is a fact in nature. 
As a causal element it is inherently weak.”’ 

7 261 Mass. 424, 158 N. E. 778 (1927). 

*8 Cited at footnote 10. 

2° 30 Automobile Cases 601, 227 Minn. 194, 34 
N. W. (2d) 695 (1948). 

% Cited at footnote 11. 
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ordinance) and the collision with decedent’s 
automobile. 

Historically, in Kennedy v, Hedberg,” the 
plaintiff-administrator was denied recovery 
when a car owner left his friend in the car 
with the running and the friend 
started it in motion, running over and kill- 
ing plaintiff’s decedent. Defendant was held 
to have violated Section 2632 of the Minne- 
sota Statutes (1917), now repealed, which 
provides: “No motor vehicle shall 
be permitted to remain unattended 

with the motor running.” 


motor 


Louisiana.— In Louisiana, Maggiore vw. 
Laundry & Dry Cleaning Service, Inc.,” is the 
single case decided under a key ordinance. 
Defendant in this case was found liable 
when plaintiff pushed defendant’s unlocked 
truck from in front of plaintiff's blocked 
driveway, and the truck started up and ran 
over plaintiff. The court remarked it is ex- 
pected people would push trucks from their 
driveway. Theft was not involved. 

In a later Louisiana case, Midkiff v. Wat- 
kins,® although no key statute or ordinance 
was violated, recovery was denied and the 
Maggiore case distinguished. In this case, de- 
fendant left the keys in the ignition, and a 
mentally incompetent youth stole the auto, 
killing plaintiff's decedent. In denying re- 
covery, the court distinguished the Maggiore 
case, warning against making key ordinance 
violators insurers. In future cases, includ- 
ing those which deal with ordinances or 
statute violations, the Midkiff case will prob- 
ably be followed. 

In Castay v. Kats and Besthoff,* a truck 
was left unattended with the motor running. 
Five and one-half blocks from the parking 
place the thief injured the plaintiff. No 
statute was violated. The court stated that 
it is not to be expected or reasonably fore- 
seen that a thief or third party will steal or 
do damage. The act of the thief is a super- 
seding cause. 


Weiss v. King,” followed in Midkiff v. 
Watkins, does not involve a theft or key ordi- 
nance. Here the ignition was left unlocked 
and a stranger pushed the car, causing it to 
start and run across the street into-a glass 
window. Recovery was denied. 


31159 Minn. 76, 198 N. W. 302 (1924). 

82 150 So. 394 (La. App., 1933). 

83 36 Automobile Cases 1060, 52 So. 
(La. App., 1951). 

34148 So. 76 (La. App., 1933). 

%> 151 So. 681 (La. App., 1934). 

36 Cited at footnote 3. 

37 Cited at footnote 5. 

%8 Cited at footnote 9. 
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Illinois—Three Illinois cases have been 
decided where a key statute was violated 
and the injury was inflicted by a thief in 
flight. Most recently (1954), in Ney vw. 
Yellow Cab Company,” following Ostergard 
v. Frisch," the violator was held liable on 
the theory that the violation in itself creates 
liability, since criminal acts do not neces- 
sarily interrupt cause and effect between 
negligence and injury when the theft is 
foreseen. This is the prevailing rule in IIli- 
nois. Whether the violator is liable is left 
for the jury. Strong dissents in both cases 
were founded on the ground that flight was 
not shown, the defendant being liable only 
when damages occur in flight. 

In Cockrel v. Sullivan,’ on the ground 
that there was insufficient evidence of fore- 
seeability to get to the jury, plaintiff could 
not recover. In Moran v. Borden Company; 
where a theft was not involved, but where 
the driver’s children tampered with an 
electric milk truck with the key in the igni- 
tion, started it and injured a child, plaintiff 
recovered $5,000. 


Washington, D. C.—Oldest of the four 
cases arising in Washington, D. C., is 
Squires v. Brooks.” It found that the act of 
the thief was an intervening efficient cause. 
Twenty-seven years later, on similar facts 
and law, this case was overruled in Ross v. 
Hartman," which found that the act of the 
thief was not an intervening cause. In the 
Ross case, it was held that an owner of a 
vehicle was liable to plaintiff who was _in- 
jured when struck by the vehicle driven 
by a thief who stole it from a public alley. 
The owner’s agent had left it there unat- 
tended, with the key in the ignition, in vio- 
lation of a traffic regulation. 

Schaff v. Claxton® extended liability to 
the owner of a vehicle where his employee 
left the truck with the key in the ignition 
in a private parking space beside a restau- 
rant. Recovery was also had in Bullock v. 
Dahlstrom,* where a lady Marine, a passen- 
ger in a cab, stole it when the driver went 
to make a phone call and get cigarettes. 


Maryland and Rhode Island.—A single 
case in Maryland, Hochschild Kohn & Com- 
pany v. Canoles,* awarded plaintiff $29,000 


8° Cited at footnote 6. 

40 44 App. D. C. 320 (1916). 

"1 Cited at footnote 7. 

#221 Automobile Cases 164, 
(CCA of D. C., 1944). 

824 Automobile Cases 1152, 46 Atl. (2d) 370 
(1946). 

44 32 Automobile Cases 136, 193 Md. 276, 66 Atl. 
(2d) 780 (1949). 


144 F. (2d) 532 
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when an oil truck, with its motor running to 
pump oil, rolled and struck plaintiff's auto- 
mobile. A key statute violated, but 
actually negligence in that respect was not 
decided. The truck had bad brakes and the 
truck driver was aware of it. The Maryland 
key statute has still to be tested. 


Kelly v. 


in Rhode 


was 


Davis” is the lone case decided 
Island. In that case, the defendant 
was found not liable when plaintiff was 
struck by a car found to be properly secured 
by defendant. No cases involving theft have 
been tried under the Rhode Island key 
statute. 


order to 
must be determined 
whether the defendant lived up to a legally 
imposed standard of care, which, in the case 


Wisconsin.—In Wisconsin, in 
establish negligence, it 


of safety statutes and ordinances, is the 
standard prescribed by the statute or ordi- 
nance. If the defendant violated such statute 
or ordinance, he is guilty of negligence. 
Leaving aside, now, the question of whether 
Milwaukee’s key ordinance is a safety ordi- 
nance, and assuming there is negligence, the 
next question is: “Was the negligence the 
legal cause of the injury?” Legal cause is 
defined as a substantial factor causing in- 
jury. It is not a question of whether the 
defendant could have foreseen that his neg- 
ligence would cause the harm or any harm. 
Foreseeability is not an element of causa- 
tion. Foreseeability does, however, bear on 
the question of intervening forces. Granted 
that an actor is negligent, and that his negli- 
gence contributed to the plaintiff's injury, 
the question often is whether the defendant 
could have reasonably foreseen the inter- 
If the intervening force could 
have been foreseen, it is not a superseding 
force cutting off liability.” 


vening force. 


Liability of a car owner whe leaves his 
keys in a car which is stolen by a thief who 


causes damages has not been decided in 


Wisconsin. But a parallel line of cases has 
been adjudged under a comparable statute. 
176.30(1) of the Wisconsin stat- 
utes is a penal statute prohibiting sale of 
liquor to an intoxicated person and having 
a prescribed penalty for its violation. Two 
tried under this statute con- 
cluded that a tavern keeper in Wisconsin, 
who ‘sells liquor to an intoxicated person 
contrary to the law, is not liable for dam- 
ages caused by the vendee.” 


Section 


cases have 


“The cases are overwhelmingly to the 
effect that there is no cause of action at 
common law against a vendor of liquor in 
favor of those injured by the intoxication 
of the vendee. In view of the common law 
rule, it has been necessary where opinion 
favors the creation of such a cause of action 
to enact civil damage laws.” ” 

“The common law holds the man who 
drank the liquor liable and considers the act 
of selling it as too remote to be a proximate 
cause of an injury caused by the negligent 
act of the purchaser of the drink.” * 

\lthough the sale of liquor to the person 
was a violation of the statute, the Wisconsin 
court held that the defendant was not liable 
for damages sustained since that penal stat- 
ute does not expressly impose civil liability. 
This leads us to the logical conclusion that 
the same would be true in the case of a stat- 
ute or ordinance penalizing a person for 
leaving the keys in his car, and that, in 
order to establish liability, an express civil 
liability should be imposed by the legislature. 


Theft—No Statute or Ordinance Violated. 
—In the absence of a statute or ordinance, 
leaving a key in a car may or may not be 
negligent, and may or may not be held to be 
a substantial factor in causing the plaintiff’s 
harm.” The majority opinion holds the car 
owner not liable, even if the damage occurs 


when the thief is in flight.” [The End] 


“To become a successful claim man it is necessary that you be 
well educated, a diplomat, a walking encyclopedia, have good 
health and a deep interest in world affairs and be a worker.” 


—Fred A. Rhodes, “Thirty Years of Claims and Litigation,” 
Federation of Insurance Counsel Quarterly, January, 1955. 


* Cited at footnote 12. 

* Osborne v. Montgomery, 203 Wis. 223, 234 
N. W. 372 (1931); Pfeifer v. Standard Gateway 
Theater, Inc., 1 Negligence Cases (2d) 585, 262 
Wis. 229, 55 N. W. (2d) 29 (1952); Restatement 
of Torts, Sec. 441. 

“ Discussed in 1941 Wisconsin Law Review 419. 

'’ Demge v. Feierstein, 222 Wis. 203, 268 N. W 
210 (1936). 


Car Key Legislation 


” Seibel v. Leach, 5 Automobile Cases 599, 233 
Wis. 66, 288 N. W. 774 (1939). 

°° Discussed in 1951 Wisconsin 
740. 

5122 N. C. C. A. 633 and supplemental case 
table; 26 A. L. R. 912; 158 A. L. R. 1374 and 
supplemental Blue Books; Restatement of Torts, 
Sec. 448; 5 American Jurisprudence, ‘‘Automo- 
biles,’’ Sec. 338, p. 683 
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ONNECTICUT—A contract which con- 
tains an agreement to pay for the cost 
of necessary repairs or replacement to cer- 
tain enumerated parts of the running mech- 
anism of a motor vehicle for a period of one 
year from date of purchase is an insurance 
contract, and can be sold in Connecticut 
only in accordance with the insurance laws 
of the state—The Insurance Commissioner 
posed the question to the Attorney General 
of whether a particular company’s method 
of doing business constituted the carrying 
on of an insurance business. The facts were 
as follows: The company made arrange- 
ments with automobile dealers whereby these 
dealers attempted to sell to purchasers of 
new and used cars a contract issued by the 
company entitled “National Used Car War- 
ranty.” The contract provided for an in- 
spection of the motor vehicle being sold, 
and an agreement to pay for the cost of 
necessary repairs or replacement to certain 
enumerated parts of the running mechanism 
for a period of one year from date of pur- 
chase. Repairs or replacements arising out 
of or revealed by collision, or brought about 
by neglect or from major alterations by the 
certificate holder, were excluded. In addi- 
tion to this contract the holder also received 
a certificate from an insurance company 
stating that it had issued a master policy 
to National Bonded Cars, Inc., whereby 
each certificate holder was guaranteed per- 
formance of his contract. The certificate 
further provided that a cancellation of the 
master policy operated as a cancellation of 
its contract. For this protection the certifi- 
cate holder paid $35, subject to a refund for 
unearned premiums from the insurance com- 
pany in case of cancellation. 
The Attorney General stated that the 
master policy of insurance is obviously re- 


180 


insurance on the part of the company, and 
has no bearing on the question of whether 
the certificate issued by the company con- 
stitutes an insurance contract. 

was made to Section 6090 of 
Statutes of Connecticut. It 


Reference 
the General 
provides: 

“Any agreement in any form, which in 
effect provides for the indemnification of 
one person by another for injurious results 
to property from a future accident or other 
contingency, shall, to the extent of such 
provision for indemnification, constitute a 
contract of insurance within the meaning 
of the statutes concerning insurance, whether 
such indemnification shall be agreed to be 
by means of a money payment or by means 
of repair to or replacement of the property 
injured or any part thereof or by means of 
any work to be done upon such property; 
but the provisions of this section shall not 
apply to an agreement of any seller with a 
purchaser, guaranteeing workmanship and 
materials in connection with the sale of 
such property.” 

He noted that the parts of the automobile 
covered by the contract are not expected 
to wear out in one year after date of pur- 
chase if they are in good condition at the 
beginning of the term, and that the com- 
pany would not cover any automobile that 
failed to pass its inspection. Thus, he said 
that the protection offered is really insur- 
ance against damage to the enumerated 
parts due to defects which are not dis- 
covered at the time of inspection. This 
protection, he stated, comes within the terms 
of the statute as an agreement which pro- 
vides for indemnification for “injurious re- 
sults to property from a future accident or 
other contingency.”—Opinion of the Con- 
necticut Attorney General, January 6, 1955 
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F LORIDA—Where a domestic insurance 
company reinsures substantially all of 
its risks with a company authorized to en- 
gage in insurance business in Florida, the 
agreement executed in connection with such 
reinsurance must be approved by the Insur- 
ance Commissioner, but retrocession agree- 
ments, whereby a reinsurer cedes risks it 
has reinsured to other reinsurers, need not 
be approved.—The chief auditor of the Flo- 
rida Insurance Department asked the At- 
torney General (1) whether reinsurance 
treaties under which Florida insurance com- 
panies reinsure their business must be ap- 
proved by the Insurance Commissioner, and 
(2) whether retrocession agreements, under 
which Florida companies retrocede business, 
must be approved by the Commissioner. 


626.10 of the 
follows: 


Section 


reads as 


Florida Statutes 

“No insurer authorized to do business in 
this state shall reinsure substantially all its 
risks on property or life located in this 
state until such reinsurance agreement shall 
have been submitted in advance to, and has 
the approval of the insurance commissioner; 
provided, that no such contract or agree- 
ment of reinsurance shall be made with 
a company not authorized to do business in 
this state, and no such contract or agree- 
ment shall be valid until approved by the 
insurance commissioner.” 


The Attorney 
above statute 


that the 
was ambiguous. He ruled, 
in answer to question (1), that where a 
Florida company reinsures substantially all 
of its risks with a company authorized to 
Florida, the re- 
insurance agreement must be approved by 


General noted 


do insurance business in 
the Commissioner. In regard to what con- 
stitutes “substantially all” the risks of an 
insurer, he referred to opinion 048-95 where 


it was held that under this statute there is 
cast upon the Commissioner the exercise of 


discretion as to what constitutes “substan- 
tially all” of the insurers’ risks. This prior 
opinion also stated that in the absence of 
court construction the safe course would 
be to hold that the statute applies to one or 
an aggregate of reinsurance agreements. 
In answer to question (2), the Attorney 
General stated that Section 626.10 quite ap- 
parently deals only with a primary insurer, 
and that inasmuch as the words 
sion” and “retrocede” used in the above 
question refer to the ceding by a reinsurer 
of risks it has reinsured to other reinsuring 
companies, the section does not apply and, 


“retroces- 


Attorneys General 


therefore, the approval of the Insurance 
Commissioner is not required—Opinion of 
the Florida Attorney General, January 26, 1955. 


\ ISSOURI — An individual insurance 

broker (not a corporation) is pro- 
hibited from sharing his commissions with 
the customer whom he represents and for 
whom he obtains insurance, and he falls 
within the purview of the penalty provi- 
sions of the state statutes.—The prosecuting 
attorney of St. Louis County, Clayton, Mis- 
souri, asked the following questions of the 
Attorney General: (1) “Do Sections 379.350 
and 379.410 Missouri Revised Statutes (1949) 
operate to prohibit an individual insurance 
broker (not a corporation), duly licensed pur- 
suant to Section 375.270 Missouri Revised 
Statutes (1949), from sharing his commis- 
sions with the customer whom he represents 
and for whom he obtains insurance?” and 
(2) “Does an individual insurance broker 
(not a corporation) so acting fall within the 
purview of the penalty provisions of Section 
379.410 Missouri Revised Statutes (1949) ?” 


Section 379.350 states as follows: 


“No company or other insurer or agents 
shall directly or indirectly, by any special 
rate, tariff, drawback, rebate, concession, 
device or subterfuge, charge, demand, col- 
lect or receive from any person, persons or 
corporation any compensation and premium 
different from the rate or premium properly 
applicable to the property so rated, as in- 
dicated by its public rating record, and no 
company or other insurer shall discriminate 
unfairly between risks of essentially the 
hazard and substantially the same 
degree of protection.” 


same 


In answer to question (1), the Attorney 
General ruled that an individual insurance 
broker is prohibited from sharing his com- 
missions with the customer whom he rep- 
resents and for whom he obtains insurance. 
After analyzing the above-quoted section 
which prohibits rebating, he held that it 
must be reasonably concluded that the broker 
who shares his commission with the insured 
in order to lessen the cost of the insurance 
as indicated in the company’s public rating 
record is to be included within the term 
“agents” as used in the section. He stated, 
in answer to question (2), that it necessarily 
follows that the general penalty statute, Sec- 
tion 379.410, applies to the individual insur- 
ance broker in this situation —Opinion of the 
Missouri Attorney General, December 31, 1954. 
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Georgia Insurance Department 
Regulates Advertising 


All insurance companies doing business 
in the State of Georgia that write health 
and accident or hospitalization insurance 
are required to file with the office of the 
Insurance Commissioner any and all adver- 
tising which they intend to use in any man- 
ner in the sale of this insurance, according 
to Official Ruling No. 1005. 


The purpose of this regulation was to 
facilitate a comparison of the representa- 
tions contained in the advertisements with 
the provisions of the respective policies ad- 
vertised in order to ascertain whether the 
advertising correctly corresponds with the 
policy issued, and is not in any way 
leading. 


The ruling 
filing proposals made to employees on offers 


mis- 


exempts any insurer from 
of group coverage where the benefits are 
set forth in a proposal made to an employer 
for coverages for accident and health or 
hospitalization insurance. 


The advertising submitted to the Insur- 
ance Commissioner pursuant to this ruling 
must meet the ethical standards laid down 
by the following 27 principles: 


“1. Advertising is defined as including 
printed and published advertising material 
and descriptive literature used in newspa- 
pers, circulars, 


letters, radio and TV scripts. 


magazines, booklets, form 


“2. Advertising shall truthfully and fairly 
represent the benefits provided by the policy 
and shall be designed to avoid the drawing 
of untrue and misleading conclusions there- 


from. Advertising should not have the 
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capacity and the tendency to mislead those 
to whom the appeal is made. 


“62 


3. Statements or representations of fact 
shall be true in fact and in the implications 
to be drawn therefrom, and capable of defi- 
nite proof. 


“4. An offer of free inspection of a policy 


is not a cure for misleading statements 
in advertising. 


“ 


5. Advertising should avoid the discred- 
iting of competitors directly or indirectly. 


“6. The insurer should in all its advertis- 
ing make its identity clear. 


7. If a policy provides different benefits 
time for the same loss 


“c 


as to amount or 
occurring under different circumstances or 
from different causes, the smaller benefits 
payable shall be given the same prominence 
as the larger benefits. 


A RE benefits are in effect at 


certain age limitations, the advertising shal 


reduced 


so State. 


“9. In advertising a particular policy or 
plan of insurance, such expressions as ‘no 
medical examination required’, etc., should 
condition is 
unless it is 


be avoided unless no health 
considered in underwriting or 
made clear that a statement of health con- 
dition is required. 


“10. No advertising which contains a list 
of diseases covered by the policy shall re- 
peat reference to such diseases by the use 
of synonymous terms, nor list 
which are rarely or never found in the class 
of persons covered by the terms of the 
policy, nor shall such advertising emphasize 
payment of benefits for diseases which occur 
only infrequently. 


diseases 
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“11. References to ‘generous benefits’ or 
‘liberal benefits’ or similar phrases to imply 
generosity or liberality beyond the terms of 
the policy contract shall not be made. 


“12. Such phrases as ‘complete protec- 
tion’, ‘full coverage’, ‘all coverage’, shall not 
be used where possible benefits do not 


sustain their accuracy. 


“13. Advertising shall contain no exag- 


gerations relating to time within which 
claims are paid (within 24 or 48 hours, etc.), 
nor imply that a company frequently and 
routinely pays specified sums for any type 
of accident or sickness when in truth only 


certain specified accidents are covered. 


“14. No advertising shall state or imply 
that only a specific number of policies will 
be sold or that a time limit is fixed for the 
discontinuance of the sale of the particular 
policy advertised, unless such statement is 
literally true. 

“15. No advertisement shall state or imply 
that all costs of hospitalization or medical 
expense or that all income will be replaced 
by benefits unless the without 
limitations or restrictions in any form. 


policy is 


“16. No advertisement shall indicate or 
imply that a policy covers a pre-existing dis- 
ease unless such is a fact. 


“17. When details of benefits in a par- 
ticular policy or plan are set forth, the in- 
surer should indicate in good faith the major 
limitations, restrictions, and exclusions rela- 
tive to the policy or plan. In such advertise- 
ments, the insurer shall indicate that prior 
origin conditions are not compensable by 
the advertised policy or plan unless such 
is a fact. 

“18. Statistics on a national basis cover- 
ing all accidents or all illnesses shall not 
be used to imply that the policy covers all 
such accidents and illnesses. 


“19. In advertising a particular plan or 
policy, there should be no implication that 
applicants become ‘quasi-group’ 
members and as such enjoy special rates 
such is 


‘group’ or 


or underwriting privileges, unless 


the fact. 


“20. In advertising a particular policy or 
plan of insurance available to persons rela 
tively young and relatively old alike and/or 
policy or plan wherein the premium is not 
subject to change, the insurer should care- 
fully avoid implying that coverage would 
be continuous at the discretion of the in- 
sured throughout the age spread or pre- 
mium paying period described unless the 
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policy is noncancellable and guaranteed re- 
newable for the indicated period. 


“21. When advertising any policy or plan 
or benefits contained therein, care should 
be exercised to avoid implying that the 
policy or plan is guaranteed renewable at 
the discretion of the insured, unless such 
is the fact. 

“22. The advertising of particular hos- 
pital or medical policies or plans shall indi- 
cate dollar limits of benefits where applicable, 
and time limits of benefits where applicable, 
in lieu of or in conjunction with descriptive 
words which might imply ‘full coverage’ for 
all expenses normally related to hospitaliza- 
tion or medical care. 


“23. When advertising a policy or plan 
of insurance, an insurer should not use tes- 
timonials, or dollar amounts of claims paid, 
or numbers of persons covered, or similar 
statistics, unless such testimonials are gen- 
uine and such statistics are accurate nor 
imply that such testimonials or statistics are 
derived from the policy or plan advertised 
unless such is the fact. 


“24. Dollar payments used in advertising 
to indicate the benefit payments should be 
typical as to benefits covered, rather than 
unusual. 


“25. Limited benefits and limited policies 
should not be advertised as being compre- 
hensive. 


“26. Hospital room and board benefits 
and surgical benefits should not be adver- 
tised as payable ‘up to’ a stated amount. 
The minimum and the maximum surgical 
fees may be set forth if accompanied by the 
words ‘depending upon the nature of the 
operation as set forth in the surgical schedule’. 
\ general promise to pay surgical fees up 
to a named amount when in fact the surgical 
schedule contained in the policy shows that 
this maximum amount is payable only for 
certain named operations is misleading and 
deceptive. It should be made clear that 
the amount of hospital room and _ board 
benefits depends upon the plan purchased 
if such is the case. 


“27. An advertisement which recites the 


various benefits as may be contained in two 
or more policies in such way as to imply 
and lead the reader to believe that such 
benefits are offered in only one policy, when 
such is not the misleading and 
deceptive. An advertisement listing the bene- 
fits of two or more policies different in their 
content should identify each policy with the 
benefits which it offers.” 


case, 1S 
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Claims Man Training 


Successful Handling of Casualty Claims. 
Patrick Magarick. Prentice-Hall, Inc., 70 
Fifth Avenue, New York 11, New York. 
1955. 495 pages. $6.50. 

In addition to its many rules and well- 
delivered advice to claims men, the book 
restates, in understandable language, the 
principles of law most often involved in the 
settlement of casualty claims. There is a 
chapter discussing principles of tort and 
negligence law with all its ramifications, 
such as contributory negligence, assump- 
tion of risk, proximate cause, etc. In much 
the same way, the book discusses the de- 
termination of liability and its law branches, 
such as dangerous instrumentality, inherent 
defect, attractive nuisance, breach of war- 
ranty and others. There is a chapter on 
agency and bailments. 

The book discusses certain troublesome 
policy provisions, like loading and unload- 
ing, permissive use, etc. This chapter is 
summarized as follows: 

“Most decisions concerning the Loading 
and Unloading clause of the policy are based 
on either the Coming to Rest rule or the 
Continuous Passage rule. 


“The Omnibus Clause of the automobile 
policy includes as additional insureds any 
person or organization legally responsible 
for the use of the car provided it is being 
used with the permission of the insured. 

“Drive-Other-Cars coverage extends to 
medical payments as well as bodily injury 
and property damage, but is excess insur- 
ance only. 

“Most states have enacted some kind of 
Financial Responsibility laws which provide 
that certain persons be required to furnish 
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evidence of financial responsibility for the 
operation of automobiles. These laws are 
read into the policy contract and become 
a part of it. They provide uniformly that 
the liability of the insurance carrier will be 
absolute in respect to third parties.” 

The author gives advice on how to ob- 
tain signed statements and how to secure 
physical facts and medical information. He 
handling involving 
fraud and how to conduct settlements and 
settlement negotiations. He summarizes as 
follows: 


also. discusses cases 


investigation properly 
warrants it, settlement negotiations should 
be entered into, or the claim courteously 
declined. 


“As soon as an 


“Whenever justified, an attempt should 
be made to settle a claim the first time the 
claims man sees the claimant. 


“Unless you are dealing with a medical 
payments claim, the claim should be closed 
in its entirety once settlement has _ been 
agreed upon. Care must be exercised to 
avoid making any commitments before the 
claims man is ready to close the case. 


“Many factors enter into the evaluation 
of a claim, such as the facts of the accident, 
available evidence, the law, injury or dam- 
age, the caliber of the plaintiff’s and de- 
tense attorneys, the sympathy factor, and 
the economic considerations involved in the 
cost of trial. 

“When a claim must, of necessity, be 
prolonged because of injury or other cir- 
cumstances, periodic contact should be made 
with the claimant in order to maintain 
control. 


“Settlement negotiations should be con- 
ducted in a friendly, courteous, and sympa- 
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thetic manner. The claims man should be 
confident, well-informed, honest, and ‘speak 
the claimant’s language’ 

“Since an infant cannot ordinarily execute 
a binding release, consideration should be 
given to the advisability of obtaining court 
approval if the injury is more than trivial.” 

This is a book being written out of the 
25 years’ experience the author has had in 
handling claims. He is now attorney-in- 
charge of the Casualty Claim Division of 
The National Surety Corporation 


Eternal Triangle: 
Commissioner, Grantor and Grantee 


Tax Planning for Estates (1955 Revision). 
William J. Bowe. The Vanderbilt Univer- 
sity Press, Vanderbilt University, Nashville, 
Tennessee. 1955. 98 pages. $3. 

Professor Bowe’s little book presents tax- 
saving ideas through estate planning in a 
concise and valuable form. In fact, it wouldn’t 
hurt to read it from cover to cover each time 
you begin to work on an estate plan. 

It is organized for use. The first chapter 
discusses a typical plan: 

“The Family. Mrs. Brown, 68, widow, re- 
sides with her son John and his three children, 
John, Jr. 8, Mary 10, Jane 12. John’s wife 
died three years ago. He is now 46 and to 
date has shown no inclination to remarry. 


“Their Assets. Mrs. Brown was sole bene- 
ficiary of her husband’s estate. He died in 
1950. Mr. Brown had been President and 
50% owner of the Brown Printing Company. 
Pursuant to a stock redemption agreement, 
partially funded with $100,000 of life insur- 
ance, the corporation redeemed all his stock 
at a value of $130,000 using the insurance 
proceeds and executing notes for the balance. 
Mrs. Brown invested the $100,000 in securi- 
ties which have a present market value of 
$115,000. In addition she has just received 
$30,000 in cash in final payment of the 
purchase money notes. 

“Her son John owns his home, worth 
$25,000, has $40,000 in securities (in large 
part inherited from wife) and $75,000 of 
life insurance. 

“Objectives. Mrs. Brown wants to draw 
a simple will leaving her property to John. 
She would like, however, to set aside the 
$30,000 cash immediately as an educational 
fund for her grandchildren.” 


The chapters which follow discuss estate 
and gift taxes, kinds of gifts and what to do 
about the family business. 


Books and Articles 






ARTICLES 


in other 


| Atticles of interest 
| legal publications 


Life Insurance Options . Certain op- 
tions open to a person who is including life 
insurance in his estate plan can bring impor- 
tant tax benefits. Because the lawyer is 
being consulted much more frequently in 
connection with this matter, there are cer- 
tain things which he must know in order to 
properly aid his client in applying for the 
policy; in selecting the proper owner; in 
choosing the source from which premiums 
would be paid; in designating the benefi- 
ciaries; in assigning the policy; and in han- 
dling the other details involved in the plan 
which the client decides upon. 

The author, an Indiana attorney, outlines 
five requirements which a policy must meet 
in order to qualify for the marital deduction, 
even though it is arranged under the income 
options for a widow with the remainder 
payable to contingent beneficiaries. He dis- 
cusses the advantages and disadvantages of 
policy options, and warns: “Even the in- 
come tax advantage of the policy options 
; is not always enough to sacrifice the 
flexibility of trust administration.”—Hilge- 
dag, “What a Lawyer Should Know About 
Life Insurance Options,” Trusts and Estates, 


October, 1954. 


Cure for Crowded Dockets ... The 
author of this article feels that the single 
most serious problem in the administration 
of justice is that of disposing of litigated 
cases within some reasonable time. He 
proposes one solution: the adoption of a 
comparative negligence measure of recov- 
ery. The standard is simple. It apportions 
the total loss in the case among the parties 
according to the relative negligence of each. 

Experiments with this type of procedure 
have shown that a decrease in litigation re- 
sults, for it is easier to reach agreement 
without trial. Under the present rule there 
is the risk that recovery may be defeated 
by a defense of contributory negligence. 
However, comparative negligence bills are 
directed to the problem of eliminating con- 
tributory negligence as the dominant factor 
in the case. 

The author is a member of the New York 
State bar.—Averbach, “Comparative Negli- 
gence Legislation: A Cure for Our Con- 
gested Courts,” Albany Law Review, Jan- 
uary, 1955. 
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Group Life Insurance 
Model Bill Revised 


Che model bill entitled Group Life Insur- 
ance Definition and Group Life Insurance 
Standard Provisions, which was adopted by 
the National Association of Insurance Com- 
missioners in June, 1946, was revised in 
December, 1954. A new section relating to 
credit group added; the 
number of employees who may be covered 


insurance was 


at the date of issue of the policy was re- 
duced to ten; and the amount that the 
insurer may pay (where there is no desig- 
nated beneficiary) to any person appearing 
to be equitably entitled thereto by reason of 
having incurred funeral expenses or other 
expenses incident to the last illness or death 
of the person insured was changed to $500. 
Other revisions were made in December, 
1948, June, 1950, and December, 1953. 

Many states will consider the revised bill 
during their 1955 legislative sessions. The 
model bill, with all of its revisions incor- 
porated, follows in full text: 


Group Life Insurance Definition 


No policy or group life insurance shall be 
delivered in this state unless it conforms 
to one of the following descriptions: 


(1) A policy issued to an employer, or to 
the trustees of a fund established by an 
employer, which employer or trustees shall 
be deemed the policyholder, to insure em- 
ployees of the employer for the benefit of 
persons other than the employer, subject 
to the following requirements: 


(a) The employees eligible for insurance 
under the policy shall be all of the employees 
of the employer, or all of any class or 


NAIC Proceedings (1949), pp. 249-253. 
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pinions 


1 Italicized portion—Revision, December, 1948. 


thereof determined by conditions 
pertaining to their employment. The policy 
may provide that the term “employees” shall 
include the employees of one or more sub- 


classes 


sidiary corporations, and the employees, in- 
dividual proprietors, and partners of one or 
more affiliated corporations, proprietors or 
partnerships if the business of the employer 
and of affiliated 
prietors or partnerships is under common 


such corporations, pro- 
control through stock ownership or @! con- 
tract. The policy may provide that the term 
“employees” shall include the individual propri- 
etor or partners if the employer is an individ- 
ual proprietor or partnership. 
provide that the term “employees” shall in- 
clude retired employees. No director of a 
corporate employer shall be eligible for insur- 
ance under the policy unless such person is 
otherwise eligible as a bona fide employee o} 
the corporation by performing services other 
than the usual duties of a director. No in- 
dividual proprietor or partner shall be eligible 
for insurance under the policy unless he is ac- 
tively engaged in and devotes a_ substantial 
part of his time to the conduct of the business 
of the proprietor or partnership.”} 


“he policy may 


(b) The premium for the policy shall be 
paid by the policyholder, either wholly from 
the employer’s funds or funds contributed 
by him, or partly from such funds and 
partly from funds contributed by the in- 
sured employees. No policy may be issued 
on which the entire premium is to be de- 
rived from funds contributed by the insured 
A policy on which part of the 
premium is to be derived from funds con- 
tributed by the insured employees may be 


employees. 


placed in force only if at least 75% of the 
then eligible employees, excluding any as 
to whom evidence of individual insurability 

* Italicized portion—Revision, December, 1948. 
NAIC Proceedings (1949), pp. 249-253. 
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PERSONS AND EVENTS 


Julius S. Wikler of Mount Vernon, 
New York, has been appointed First 
Deputy Superintendent of Insurance for 
the State of New York. He will be in 
New York City office. 


Horace G. Rhodes, Oklahoma attor- 
ney, is the new Assistant Commissioner 
of Insurance for the State of Oklahoma, 
according to an announcement of Joe B. 
Hunt, Oklahoma Insurance Commissioner. 


charge of the 


The tenth and largest midyear meet- 
ing of the National Association of Mutual 
Insurance Agents will be held March 
28-30 at the Baker Hotel in Dallas, Texas. 


Artemas C. Leslie, Insurance Commis- 
sioner of Pennsylvania for the past five 
years, has been appointed Associate Di- 

| rector of the Blue Cross Commission in 
charge of a newly established Washing- 
ton, D. C. office. 


is not satisfactory to the insurer, elect to 
make the required contributions. A policy 
on which no part of the premium is to be 
derived from funds contributed by the in- 
employees must insure all eligible 
employees, or all except any as to whom 


sured 


evidence of individual insurability is not 


satisfactory to the insurer. 


(c) The policy must cover at least 10 


employees at date of issue. 


(d) The amounts of insurance under the 
policy must be based upon some plan pre- 
cluding individual selection either by the 
employees or by the employer or trustees. 


No such policy of group life insurance may 
be issued to an employer, or labor union to 
the trustees of a fund established in whole or 
in part by an employer or a labor union, which 
provides term insurance on any person which 
together with any other term insurance under 
any group life insurance policy or policies 
issued to the employer or employers of such 
person or to a labor union or labor unions of 
which such person is a member or to the 
trustees of a fund or funds established in 
whole or in part by such employer, or em- 
ployers or such labor union or labor unions, 
exceeds $20,000, unless 150% of the annual 
compensation of such person from his em- 
ployer or employers exceeds $20,000, in which 


3 Italicized portion—Revision, December, 1954. 
NAIC Proceedings (1955), Vol. 1, pp. 128-219. 
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management conferences 
of the Generali Agents and Managers 
Conference of The National Association 
of Life Underwriters have been sched- 
uled for March 24: Washington, D. C. 
Conference, Shoreham Hotel, Washing- 
ton, D. C., and Life Agency Manage- 
ment Conference, Ohio Union Building, 
Ohio State University. The New Eng- 
land Conference will be held April 29-30 
at the Ocean House, Swampscott, Mas- 
sachusetts. 


The following 


The fifth annual convention of the Na- 
tional Association of Public Insurance 
Adjusters will be held June 26-29 at the 
Concord Hotel, Kiamesha New 
York. 

The forty-sixth annual meeting of the 
Life Insurers Conference will be held 
May 18-20 at The Broadmoor, Colorado 
Springs, Colorado. 


Lake, 


event all such term insurance shall not exceed 
$40,000 or 150% of such annual compensation, 
whichever is the lesser."! 

(2) A policy issued to a creditor, who 
shall be deemed the policyholder, to insure 
debtors of the creditor, subject to the fol- 
lowing requirements: 


(a) The debtors eligible for insurance 
under the policy shall be all of the debtors 
of the creditor whose indebtedness is re- 
payable in installments, or all of any class 
or classes thereof determined by conditions 
pertaining to the indebtedness or to the pur- 
chase giving rise to the indebtedness. The 
policy may provide that the term “debtors” 
shall include the more 
subsidiary corporations, and the debtors of 
affiliated 
prietors or partnerships if the business of 
the policyholder and of such affiliated cor- 
porations, proprietors or partnerships is 
under common control through stock owner- 


debtors of one or 


one or more corporations, pro- 


ship, contract, or otherwise. 

(b) The premium for the policy shall be 
paid by the policyholder, either from the 
creditors funds, or from charges collected 
from the insured debtors, or from both. A 
policy on which part or all of the premium 
derived from the collection from 
the insured debtors of identifiable charges 


is to be 


4 Italicized portion—Revision, December, 1953. 
NAIC Proceedings (1954), Vol. 1, pp. 117-118. 
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not required of uninsured debtors shall not 
include, in the class or classes of debtors 
eligible for insurance, debtors under obliga- 
tions outstanding at its date of issue without 
evidence of individual insurability unless at 
least 75% of the then eligible debtors elect 
to pay the required charges. A policy on 
which no part of the premium is to be de- 
rived from the collection as such identifiable 
charges must insure all eligible debtors, of 
all except any as to whom evidence of in- 
dividual insurability is not satisfactory to 
the insurer. 


(c) The policy may be issued only if the 
group of eligible debtors is then receiving 
new entrants at the rate of at least 100 
persons yearly, or may reasonably be ex- 
pected to receive at least 100 new entrants 
during the first policy year, and only if the 
policy reserves to the insurer the right to 
require evidence of individual insurability 
if less than 75% of the new 
come insured. 


entrants be- 


(d) The amount of insurance on the life 
of any debtor shall at no time exceed the 
amount owed by him which is repayable in 
installments to the creditor, or $5,000, 
whichever is less. 

(e) The insurance shall be payable to the 
policyholder. Such payment shall reduce 
or extinguish the unpaid indebtedness of 
the debtor to the extent of such payment. 


(3) A policy issued to a labor union, 
which shall be deemed the policyholder, 
to insure members of such union for the 


benefit of persons other than the union or 
any of its officials, representatives or agents, 
subject to the following requirements: 


(a) The members eligible for insurance 
under the policy shall be all of the mem- 
bers of the union, or all of any class or 
classes thereof determined by conditions 
pertaining to their employment, or to mem- 
bership in the union, or both. 


(b) The premium for the policy shall be 
paid by the policyholder, either wholly from 
the union’s funds, or partly from such funds 
and partly from funds contributed by the 
insured members specifically for their in- 
surance. No policy may be issued on which 
the entire premium is to be derived from 
funds contributed by the insured members 
specifically for their insurance. A _ policy 
on which part of the premium is to be 


5 Italicized portion—Revision, December, 1953. 
NAIC Proceedings (1954), Vol. 1, pp. 117-118. 

® Italicized portion—Revision, December, 1948. 
NAIC Proceedings (1949), pp. 249-253. 
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derived from funds contributed by the in- 
sured members specifically for their insur 
ance may be placed in force only if at least 
75% of the then eligible members, exclud- 
ing any as to whom evidence of individual 
insurability is not satisfactory to the insurer, 
elect to make the required contributions. 
A policy on which no part of the premium 
is to be derived from funds contributed by 
the insured members specifically for their 
insurance must insure all eligible members, 
or all except any as to whom evidence of 
individual insurability is not satisfactory to 
the insurer. 


>= 


(c) The policy must least 2 


members at date of issue. 


cover at 


(d) The amounts of insurance under the 
policy must be based upon some plan pre- 
cluding individual selection 
members or by the union. 


either by the 


No such policy of group life insurance may 
be issued to an employer, or labor union to 
the trustees of a fund established in whole 
or in part by an employer or a labor union, 
which provides term insurance on any person 
which together with any other term insurance 
under any group life insurance policy or poli- 
cles issued to the employer or employers of 
such person or to a labor union or labor unions 
of which such person is a member or to the 
trustees of a fund or funds established in 
whole or in part by such employer or em- 
ployers or such labor union or labor unions, 
exceeds $20,000, unless 150% of the annual 
compensation of such person from his em- 
ployer or employers exceeds $20,000, in which 
event all such term insurance shall not exceed 
$40,000 or 150% of such annual compensation, 
whichever is the lesser.™! 

(4) A policy issued to the trustees of a 
fund established by two or more employers 
in the same industry or by one“! or more 
labor unions, or by one or more employers 
and one or more labor unions,™ which trustees 
shall be deemed the policyholder, to insure 
employees of the employers or members of 
the unions for the benefit of persons other 
than the employers or the unions, subject 
to the following requirements: 


(a) The eligible for insurance 
shall be all of the employees of the em- 
ployers or all of the members of the unions, 
or all of any class or classes thereof deter- 
mined by conditions pertaining to their em- 
ployment, or to membership in the unions, 


persons 


7 Italicized portion—Revision, December, 1948. 
NAIC Proceedings (1949), pp. 249-253. 
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or to both. The’ policy may provide that 
the term “employees” shall include retired 
employees,"™! and the individual proprietor or 
partners if an employer is an individual pro- 
prietor or a partnership. No director of a 
corporate employer shall be eligible for insur- 
ance under the policy unless such person is 
otherwise eligible as a bona fide employee of 
the corporation by performing services other 
than the usual duties of a director. No indi- 
vidual proprietor or partner shall be eligible 
for insurance under the policy unless he is 
actively engaged in and devotes a substantial 
part of his time to the conduct of the business 
of the proprietor or partnership.”! The policy 
may provide that the term “employees” 
shall include the trustees or their employees, 
or both, if their duties are principally con- 
nected with such trusteeship. 

(b) The premium for the policy shall be 
paid by the trustees wholly from funds con- 
tributed by the employer or “! employers of 
the insured persons, or by the union or unions 
or by both. No policy may be issued on which 
any part of the premium is to be derived from 


8 Italicized portion—Revision, December, 1948. 
NAIC Proceedings (1949), pp. 249-253. 

® Italicized portion—Revision, December, 1948. 
NAIC Proceedings (1949), pp. 249-253. 

” Italicized portion—Revision, December, 1948, 
NAIC Proceedings (1949), pp. 249-253. 

" Italicized portion—Revision, December, 1948. 
NAIC Proceedings (1949), pp. 249-253. 

12 Italicized portion—Revision, December, 1948. 
NAIC Proceedings (1949), pp. 249-253. 

13 In its report, the Life Insurance Committee 
of the NAIC stated that ‘‘The proposed change 
indicated above with respect to the total num- 


The Coverage 


funds contributed by the insured persons spe- 
cifically for their insurance“! The policy 
must insure all eligible persons or all ex- 
cept any as to whom evidence or individual 
insurability is not satisfactory to the insurer. 


(c) The policy must cover at date of 
issue ™! at least 100 persons and not less than 
an average of five persons per employer unit; 
and if the fund is established by the members 
of an association of employers the policy may 
be issued if (i) either (a) the participating 
employers constitute at date of issue at least 
60% of those employer members whose em- 
ployees are not already covered for group life 
insurance or (b) the total number of persons 
covered at date of issue exceeds 600; and 
(ii) the policy shall not require that, if a par- 
ticipating employer discontinues membership 
in the association, the insurance of his em- 
ployers shall cease solely by reason of such 
discontinuance."*! 


(d) The amounts of insurance under the 
policy must be based upon some plan pre- 
cluding individual selection either by the 
insured persons or by the policyholder, em- 
ployers, or unions. 


No such policy of group life insurance may 
be issued to an employer, or labor union to 
the trustees of a fund established in whole 
or in part by an employer or a labor union, 
which provides term insurance on any person 
which together with any other term insurance 
under any group life insurance policy or poli- 
cies issued to the employer or employers of 
such person or to a labor union or labor unions 
of which such person is a member or to the 
trustees of a fund or funds established in 
whole or in part by such employer or em- 
ployers or such labor union or labor unions, 
exceeds $20,000, unless 150% of the annual 
compensation of such person from his em- 
ployer or employers exceeds $20,000, in which 
event all such term insurance shall not exceed 
$40,000 or 150% of such annual compensation, 


whichever ts the lesser.) 


Group Life Insurance Standard Provisions 


No policy of group life insurance shall be 
delivered in this state unless it contains in 
ber of persons covered at date of issue has been 
suggested for the purpose of facilitating under- 
writing trustee groups where employees exceed 
600 lives. There is no unanimity of opinion 
with respect to this limitation. It is therefore 
a subject which will require the consideration 
of individual states in its application.’’ NAIC 
Proceedings (1949), p. 251. 

14 Italicized portion—Revision, December, 1948. 
NAIC Proceedings (1949), pp. 249-253. 

1 Italicized portion—Revision, December, 1953. 
NAIC Proceedings (1954), Vol. 1, pp. 117-118. 
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substance the following provisions, or pro- 
visions which in the opinion of the Com- 
missioner are more favorable to the persons 
insured, or at least as favorable to the per- 
insured and more favorable to the 
policyholder, provided, however, (a) that 
provisions (6) to (10) inclusive shall not 
apply to policies issued to a creditor to 
insure debtors of such creditor;:(b) that 
the standard provisions required for indi- 
vidual life insurance policies shall not apply 
to group life insurance policies; and (c) that 
if the group life insurance policy is on a 
plan of insurance other than the term plan, 
it shall contain a non-forfeiture provision 
or provisions which in the opinion of the 
Commissioner is or are equitable to the 
insured persons and to the policyholder, but 
nothing herein shall be construed to require 
that 
the same non-forfeiture provisions as are 
required for individual life insurance policies : 


sons 


group life insurance policies contain 


(1) A provision that the policyholder is 
entitled to a grace period of thirty-one days 
for the payment of any premium due except 
the first, during which grace period the 
death benefit coverage shall continue in 
force, unless the policyholder shall have 
given the insurer written notice of discon- 
tinuance in advance of the date of discon- 
tinuance and in accordance with the terms 
of the policy. The policy may provide that 
the policyholder shall be liable to the in- 
surer for the payment of a pro rate pre- 
mium for the time the policy was in force 
during such grace period. 

(2) A provision that the validity of the 
policy shall not be contested, except for 
nonpayment of premiums, after it has been 
in force two years from its date of issue; 
and that no statement made by any person 
insured under the policy relating to his in- 
surability shall be used in contesting the 
validity of .the insurance with‘ respect to 
which such statement was made after such 
insurance has been in force prior to the con- 
test for a period of two years during such 
person’s lifetime nor unless it is contained 


in a written instrument signed by him. 


(3) A provision that a copy of the appli- 
cation, if any, of the policyholder shall be 
attached to the policy when issued, that all 
statements made by the policyholder or by 
the persons insured shall be deemed repre- 
sentations and not warranties, and that no 
statement made by any person insured shall 
be used in any contest unless a copy of the 


6 Italicized portion— Revision, December, 1954. : 
NAIC Proceedings (1955), Vol. 1, pp. 128-129. 
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instrument containing the statement is or 
has been furnished to such person or to 
his beneficiary. 


(4) A provision setting forth conditions, 
if any, under which the insurer reserves the 
right to require a person eligible for insur- 
ance to furnish evidence of individual in- 
surability satisfactory to the insurer as a 
condition to part or all of his coverage. 


(5) A provision specifying an equitable 
adjustment of premium or of benefits or of 
both to be made in the event-the age of a 
person insured has been mis-stated, such 
contain a clear statement of 
the method of adjustment to be used. 


provision to 


(6) A provision that,any sum becoming 
due by reason of the death of the person 
insured shall be payable to the beneficiary 
designated by the person insured, subject 
to the provisions of the policy in the event 
there is no designated beneficiary, as to all 
or any part of such sum, living at the death 
of the person insured, and subject to any 
right reserved by the insurer in the policy 
and set forth in the certificate to pay at its 
option a part of such sum not exceeding 
$500"! to any person appearing to the in- 
surer to be equitably entitled thereto by 
reason of having incurred funeral or other 
expenses incident to the last illness or death 
of the person insured. 


(7) A provision that the insurer will is- 
sue to the policyholder for delivery to each 
person insured an individual certificate set- 
ting forth a statement as to the insurance 
protection to which he is entitled, to whom 
the insurance benefits are payable, and the 
rights and conditions set forth in (8), (9) 
and (10) following 


(8) A provision that if the insurance, or 
any portion of it, on a person covered under 
because of termination 


the policy ceases 


of employment or. of membership in the 
class or classes eligible for coverage under 
the policy, such person shall be entitled to 
have issued to him by the insurer, without 
evidence of insurability, an individual policy 
of life insurance without disability or other 
supplementary provided applica- 
tion for the individual policy shall be made, 


benefits, 


and the first premium paid to the insurer, 
within thirty-one ™! days after such termina- 
tion, and provided further that, 


(a) The individual policy shall, at the 
option of such person be on any one of 





1% Italicized portion—Revision, December, 1953. 
NAIC Proceedings (1954), Vol. 1, pp. 117-118. 
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the forms, except term insurance,"*! then 
customarily issued by the insurer at the 


age and for the amount applied for; "*! 


(b) the individual policy shall be in an 
amount not in excess of the amount of life 
insurance which ceases because of such 
termination, provided that any amount of 
insurance which shall have matured on or 
before the date of such termination ™! as an 
endowment payable to the person insured, 
whether in one sum or in instalments or in 
the form of an annuity, shall not, for the 
purpose of 
the amount 
because of such termination; and 


this provision, be included in 
which is considered to cease 


(c) the premium on the individual policy 
shall be at the insurer’s then customary 
rate applicable to the form and amount of 
the individual policy, to the class of risk to 
which such then belongs, and to 
his age attained on the effective date of the 
individual policy. 


person 


(9) A provision that if the group policy 
terminates or is amended so as to terminate 
the insurance of any class of insured 'per- 
every person insured thereunder at 
the date of such termination whose insur- 
ance terminates and who has been so in- 
sured for at least three ™! 


sons, 


“I years prior to such 
termination date shall be entitled to have 
issued to him by the insurer an individual 
policy of life insurance, subject to the same 
conditions and limitations as are provided 
by (8) above, except that the group policy 
may provide that the amount of such indi- 


vidual policy shall not exceed the 


smaller 
of (a) the amount of the person’s life in- 
surance protection ceasing because of the 
amendment of the 


termination or group 


policy, less the amount of any life insurance 


8 Ttalicized portion — Revision, June, 1950. 
NAIC Proceedings (1950), p. 439. 

Apparently some relaxation was intended by 
the committee in the exclusion “‘except term 
insurance’’ but no specific language was fur- 
nished. (Life Subcommittee Report on Group 
Life Standard Provisions (8) and (9).) 

“The subcommittee concluded at the June 
10th meeting that the removal of this exclusion 
‘would be in the public interest’ and that the 
insured employee should be in a position to 
obtain term insurance upon conversion. The 
matter has had the further consideration and 
study of the industry as well as the technicians 
represented by the members of the Life Com- 
mittee. It is our considered judgment that 
the social aspects of this problem require re- 
laxation of the prohibition against the issuance 
of term insurance, at least for a limited period 
after termination of employment. This could 
be accomplished by requiring the issuance of 
permanent insurance preceded by term insur- 
ance for a period of not less than one year.’’ 
(NAIC Proceedings (1950), p. 439.) 
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for which he is or becomes eligible under 
any group policy issued or reinstated by 
the same or another insurer within thirty- 
one! days after such termination, and (b) 
$4,000.*! 


(10) A provision that if a person insured 
under the group policy dies during the 
period within which he would have been 
entitled to have an individual policy issued 
to him in accordance with (8) or (9) above 
and before such an individual policy shall 
have become effective, the amount of life 
insurance which he would have been en- 
titled to issued to him under such 
individual policy shall be payable as a claim 
under the group policy, whether or not 
application for the individual policy or the 
payment of the first premium therefore has 
been made. 


have 


(11) In the case of a policy issued to a 
creditor to insure debtors of such creditor, a 
ision that the insured will furnish to the 
policyholder for delivery to each debtor in- 
sured under the policy a form which will con- 
tain a statement that the life of the debtor ts 
insured under the policy and that any death 
benefit paid thereunder by reason of his death 
shall be applied to reduce or extinguish the 
indebtedness.™! 


pro 








Supplementary Bill 
Relating to Conversion Privileges 


(Added December, 1948—NAIC Proceedings 
(1949), pages 252-253) 


If any individual insured under a group 
life insurance policy hereafter delivered in 
this state becomes entitled under the terms 
of such policy to have an individual policy 
of life insurance issued to him without evi- 
dence of insurability subject to making of 


19 Suggested relaxation of 
paragraph (a): 

‘‘(a) The individual policy shall, at the option 
of such person, be on any one of the forms of 
insurance then customarily issued by the in- 
surer, except term insurance, at the age and 
for the amount applied for, except that there 
shall be available to a person whose term in- 
surance under the group policy ceases, as pro- 
vided above, preliminary or interim term 
insurance for not less than one year from such 
termination.’’ 

*° Italicized portion—Revision, December, 1948 
NAIC Proceedings (1949), pp. 249-253. 

21 Italicized portion — Revision, June, 1950 
NAIC Proceedings (1950), p. 439. 

* Italicized portion—Revision, December, 1953. 
NAIC Proceedings (1954), Vol. 1, pp. 117-118. 

*3 Italicized portion — Revision, June, 1950. 
NAIC Proceedings (1950), p. 439. 

24 Italicized portion—Revision, December, 1954. 
NAIC Proceedings (1955), Vol. 1, p. 129 


terminology for 


application and payment of the first pre- 
mium within the period specified in such 
policy, and if such individual is not given 
notice of the existence of such right at least 
15 days prior to the expiration date of such 
period, then, in such event the individual 
shall have an additional period within which 
to exercise such right, but nothing herein 
contained shall be construed to .continue 
any insurance beyond the period ‘provided 
in such policy. This additional period shall 
expire 15 days next after the individual. is 
given such notice but in no event shall such 
additional period extend beyond 60 days 
next after the expiration date of the period 
provided in such policy. Written notice 
presented to the individual or mailed by 
the policyholder to the last known address 
of the individual as mailed by the insurer 
to the last known address of the individual 
or furnished by the policyholder shall con- 
stitute notice for purpose of this paragraph. 


Review of Award for Dermatitis 
Denied by Supreme Court 


Railroad shop employees, in an action 
brought under the Federal Employers’ Lia- 
bility Act, were awarded damages for skin 
infection resulting from the use of 
fuel oil. The Illinois Supreme Court re- 
fused to review this award, and the railroad 
petitioned the United States Supreme Court 
for review, contending that it could not be 
charged with negligence in supplying diesel 
oil for purposes of servicing locomotives in 
its shops because it had neither actual nor 
constructive knowledge of the harmful ef- 
fects of the oil on the employees’ hands. 
The United States Supreme Court also re- 
fused to review the judgment. The Illinois 
Appellate Court opinion, which thus re- 
mains in effect, observed that an occupational 
disease was an injury within the meaning 
of the Federal Employers’ Liability Act, 
and that there was sufficient evidence from 
which a jury could find, as it did, that the 
employer should have known of the danger 
arising from the conditions of employment. 
—Elgin, Joliet and Eastern Railway Company 
v. Crowley. CCH WorkMeEn’s CoMPENSA- 
TION Law Reports, § 5399 (S. Ct.), $5197 
(Ill. App.). 


diesel 


Occupational Skin Diseases 
Frequent Source of Trouble 


Dermatitis is the occupational disease that 
most frequently attacks the working man, 
states the booklet Occupational Skin Diseases 
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which is a joint publication of the Division 
of Occupational Health, Public Health Sery- 
ice, United States Department of Health, 
Education, and Welfare, and of the Bureau 
of Laber Standards, United States Depart- 
ment of Labor. In such industrialized states 
as New York, Illinois and Ohio, it observes, 
two thirds of the compensated occupational 
diseases are skin This figure, it 
noted, not include the many 
which are not compensated because the con- 


diseases. 
does cases 
dition is not sufficiently serious to cause the 
persons to miss any work. 


Diseases of the skin, iike other illnesses, 
result from both indirect and direct causes, 
it noted. The indirect causes are conditions 
in and outside the body which make it 
more probable that a disease will be en- 
countered. Factors such as thin dry skin, 
excessive perspiration, lack of cleanliness, 
allergy, season of the year, age and sex are 
found in this category. The direct causes 
affect the skin directly and produce the dis- 
ease by themselves. Some direct causes of 
dermatoses are irritating dusts, liquids con- 
taining irritating solvents or 
other chemicals. Excessive heat, cold and 
sunlight are examples of physical agents 
that can cause skin disease. Almost every 
substance, it stated, that can cling to the 
skin may produce dermatitis if left on the 
skin for a long enough period. 


substances, 


It is suggested that the employer list all 
substances involved in various operations 
that might contact the skin, and find out 
the hazards each presents and the proper 
control measure for each. Washing and 
locker facilities for the workers, protective 
clothing and creams, medical attention and 
the development of safe work methods are 
some of the suggested things for the em- 
ployer to do in order to combat occupa- 
tional skin disease. 


Aviation Claims Increase 


As the aviation industry has expanded the 
number of claims and lawsuits for damages 
has kept pace, according to the booklet 
Legal Liability of Manufacturers and Re- 
pairers of Aircraft and Aircraft Components 
for Damages to Third Parties, which was 
prepared at the instance of the United States 
Aviation Underwriters. 

The classification of these claims, states 
the booklet, is as follows: situations where 
the immediate purchaser seeks damages; 
situations where a remote purchaser is dam- 
aged, as in an aircraft owner’s claim against 
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the component or accessory manufacturer 
who supplied the builder of the airplane 
with the parts or material which is claimed 
to be defective; situations where third per- 
sons, such as passengers in a plane or other 
persons in the vicinity of its use, sustain 
damage caused by an alleged deficiency in 
the repair or fabrication of the product. 
The manufac- 
turer’s liability were summarized as follows: 


principal sources of the 

(1) Faulty design of the product which is 
brought about by the failure to use reason- 
able care. 

(2) Selection of material is performed 
negligently. 

(3) Construction is faulty. 

(4) There is a shortcoming in the testing 
procedure of the product. 


Liability may arise, it observes, from ac- 
cidents, the cause of which can be traced 
to failure to comply with the requirements 
of work orders, purchase agreements, type 
specifications and regulations — especially 
Civil Air Regulations applicable to aircraft 
design and construction which are frequently 
made a part of the purchase agreement and 
specifications. Legal responsibility in these 
categories, it states, is often associated with 
express or implied warranties to the buyer 
that the product has been made pursuant to 
the purchase agreement, free [rom any de- 
fects in design and material or other defects 
arising from the manufacturing process. 


Hidden Costs Involved 
in ‘‘Simple’’ Accident 
The hidden costs involved in a supposedly 
“simple” accident were 
March-April issue of Safety 
booklet published by the 
Department of Labor. The 
example of a 


discussed in the 
Standards, a 
‘Inited States 
following was 
presented as an f situation 
where hidden costs arose: 

It looked 


moving 


like a “simple” accident. A 


vehicle struck a gt Wire on an 


electric pole. It happened, too, in what 


might be described as the witle open spaces 
buildings. It 
but since the 


between two well-separated 
Was on government propert: 
damage costs approximated one-half hour’s 
labor to tighten the guy wiré, and less than 
$5 for repairs to the slightly scratched right 
fender of the car, the incident did not 
require a formal report. 


A. seemingly trivial incident, but let’s 


take a closer look -at the: chain reaction 


The Coverage 


RA OAIIEDI IED) 


and the possible hidden or indirect costs, 
as indicated in the following items: 


(a) When the guy wire was struck 
it caused the pole to vibrate, 
and the vibration 
transferred to an opposing pole 
carrying high-voltage (4,800 
volts) lines, crossing one line 
over the other and creating a 
direct short which resulted in 
power failure affecting most of 
the main area for a period of 
30 minutes. 


was also 


This power failure required im- 
mediate action by electricians. 
As this constituted an 
gency, five electricians were put 
to work on this immediately, 
incurring indirect costs for five 
man-hours of work, estimated 
value 
One main fuse 
estimated value 
One man-hour was 
setting motors for 
pumps and wells 


emer- 


was replaced, 


spent re- 
sewage 


Several motors running 
hot due to running on one phase 
during the short circuit. One, 
a 40-hp motor, is being nursed 
along and it is hoped it won't 
have to be wired, but if it does, 
the cost will be about 


were 


360.00 
And there may be other similar 
conditions, impossible to esti- 
mate 
Seven man-hours were spent in 
checking 
major food, film and air con- 
ditioning units, estimated 


a refrigeration shop 


Fifteen man-hours 


in the heating shop checking 


were spent 
all automatic controls on boilers 
and hot water heaters and manu- 
ally 
estimated 


resetting relay switches, 
In the motor pool fuses were 
and 
shut 


blown main 


down, requiring 18 


compressors 
were 
man-hours for repairs 


At this location 36 additional 
man-hours were lost by persons 
coming in for service being re- 
quired to wait 70.00 
Due to this power failure, print- 


ing presses were shut down for 








about one hour in the repro- 
duction unit to mercury 
switches, and even though per- 
sonnel were kept busy at other 
tasks, it is estimated there was 
a loss of at least six man-hours, 
estimated value 


cool 


12.00 

In addition there was the indi- 
rect loss arising out of unpro- 
ductive machines, difficult to 
estimate 


No could be conducted, 
due to idling of a laboratory 
for about 15 minutes, incurring 
25 man-hours lost, estimated 
value 


wv 


(i) 


tests 


75.00 


Fire regulations required that 
certain exposed refueler units 
be moved elsewhere, to a safe 
location. The indirect costs in- 
volved were difficult to estimate 


(j) 


ow 


(k) During the shut down all Kar- 
dex Record wo1k was suspended, 
involving 25 man-hours 


estimated 


lost, 


50.00 


Seven and a half man-hours 
were lost in the motion picture 
laboratory, estimated value 


(1) 


15.00 


(m) Three and a half man-hours 
were lost in the power plant 
branch, estimated value 


While authorized 
were investigating the accident 
at the site of the pole involved, 
60 other persons, present only 
to satisfy their personal curi- 
osity, were observed at the 
scene, involving about ten man- 
hours lost, estimated value . 


7.00 


personnel 


(n) 


20.00 


TOTAL ... eS ey $718.86 


In addition to the above there were 
other costs which were undoubtedly in- 
volved but which could not be looked into 
sufficiently to justify definite estimates. 
These included vehicle operation in con- 
nection with various errands and check 
losses due to the necessity of taking men 
off productive jobs to do emergency work. 
Still other costs were due to spoilage of 
films being processed, interruption of light- 
ing in offices in the area, idling of ma- 
chinery, etc. 

It is evident that the assignable indirect 
cost totalling over $700 as against a direct 
cost of some $6 would have been substan- 
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tially greater had it been possible to make 
a complete accounting. 
All 


some 
























































accidents result in indirect costs to 
extent. Perhaps management would 
be more adequately impressed with the 
importance of supporting accident preven- 


tion measures if safety engineers would 
find a way to dramatically demonstrate 
the hidden or indirect costs, at least oc- 


casionally (perhaps monthly), involved with 
seemingly insignificant accidents. 


New York Reduces Rates 
for Young Women Drivers 


Rates liability ‘insurance 
mobiles driven by many young 
under the age of 25 or operated by young 
persons who have successfully completed 
an approved course in driving training have 
been reduced in New York, according to 
Superintendent of Insurance Leffert Holz. 
The reductions range from 9 to 32 per cent. 


Mr. Holz stated that the lower rates 
result from revisions in the rating plan 
used by the National Bureau of Casualty 
Underwriters and Mutual Insurance Rating 
Bureau companies to classify private pas- 
senger automobiles for rating purposes. 


for on auto- 


women 


The companies have established a new 
class for private passenger automobiles 
owned by persons over age 25 with female 
operators under that age. Insureds who 
will be placed in this group fathers 
who have daughters under 25 who drive, 
but no under that age driving the 
family car, and husbands over 25 whose 
wives are under that age. 


are 


sons 


It was explained that the reduced rates 
for young women drivers were being put 
into effect so as to give recognition to the 
fact that they better from an 
underwriting standpoint than young male 
operators. Mr. Holz said that insureds 
look upon young women as less hazardous 
risks because they use the car less fre- 
quently during the late evening hours than 
the young men and they are more fre 
quently accompanied by older persons when 
they are driving a car. 


are risks 


Private passenger owners who will 
benefit from the revisions in the classif- 


cation rating plan include the following: 


car 


(1) “Family cars” with young women 
operators under the age of 25 but with no 
young men operators under the age of 25. 
Rates are reduced 23 per cent. If such cars 
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are used for business, the rate reduction is 
9 per cent. 

uuples with children 
ars of age or older 


(2) Cars of married 
if the husband is 25 y 


and the wife is under the age of 25. These 
will be rated the same as “family cars” 
and the resulting rate reduction is 23 per 


used for business, 


per cent. 


cent. If such 


the rate reduction is ‘ 


cars ar 


(3) Cars of married -couples without chil- 
dren if the husband is 25 
and the wife 
will be rated the samé¢ as cars of 
couples with children, and the resulting 
rate reduction is 32 per cent. If such 
reduction is 


years of age or older 


is under the age of 25. These 


married 


cars 
are used for business, the rate 
20 per cent. 

(4) Cars of married couples without chil- 
dren if the husband is under the 5 
These will be rated the 
young married couples 
the resulting 


age Of 2). 

same as cars of 
with children and 
luction is 12 per cent. 





rate rec 
stated that the rat- 
revised 
cation plan so that operators under the age 


Superintendent Hoi 
ing bureaus have also the classifi- 
of 25 who successfully complete recognized 
secondary university 
courses in driver education, may receive a 
This reduction, he 
said, will be in addition to any resulting 


school, college or 


10 per cent reduction. 


from the other classification changes. 

The companies are granting this credit, 
he noted, in the hope that it will encourage 
a larger number of put into 
effect driver and to im- 
prove teaching standards. It is hoped that 
these courses will improve the driving rec- 
under 25 


schools to 


training courses 


; ; . 
orcs Of operators years oO! 


group. 


age 


Motorists living in a number of upstate 
small city and rural areas will also benefit 
from another revision adopted by the bu- 
reaus which will enable the companies to 
eliminate the $3 which been 
added to the premium if an insured drives 
less than ten miles to or from work. 


charge has 


life Insurance Companies’ 
Distribution of Assets Analyzed 


Life insurance companies in the United 
States have been distributing their assets 
in the last six years in a manner conform- 
ing to the pattern which began at the close 
of World War II, according to The Tally 
of the Institute of Life Insurance. This 
pattern has featured a decrease in the per- 
assets invested in government 
bonds (especially United States Government 
bonds) and an increase in the percentages 


The Coverage 


accounted for by the securities of business 
and industry and mortgage loans. 

These changes, it is stated, are a reflection 
of the changing economy in 
transition from a war-time to a peace-time 


needs of an 


basis—changes which have generally reduced 
the need of the government for funds and 
increased the financing requirements of the 
business and home-owning segments of the 
Other the pattern 
reveal a slight increase in the importance 


economy. elements of 
of real estate investments, due mainly to the 
increase of commercial properties held for 
rental purposes. In the postwar 
remained at 
total 


period, 


policy loans have practically 


a constant percentage of assets. 
In analyzing the six-year period it may 
that the changes in the 


tribution pattern over the period were more 


be observed dis- 
noticeable in the first three-year interval, 
1948-1951, than in the second half of the 
period. A comparison of the 1948-1951 period 
with the 1951-1954 period and a relating of 
the percentage changes in the various cate- 
gories with the percentage changes in total 
assets reveals that in the 1948-1951 period 
total per cent while 
holding of United States Government bonds 
decreased 34 per cent, securities of industry 
and business increased 39 per cent and mort- 
gage loans increased 78 per cent. In the 
1951-1954 period, the 23 per cent increase 
in total assets compares with an 18 per cent 
decrease in United States Government bonds, 
a 31 per cent increase in securities of busi- 
ness and industry, and a 34 per cent in- 
crease in mortgage loans. 


assets increased 23 


No “Fine Print’’ 
in Accident and Health Policies 

An answer to the “fine print” criticism 
often unfairly leveled at accident and health 
insurance has been made by the Bureau of 
Accident and Health Underwriters in its 
pamphlet entitled Dig That Fine Print. 

It is pointed out by the pamphlet that 
since 1912 it has been a statutory regulation 
in most states for the size of the type in 
accident and health policies to be not less 
than ten point and, further, that the ten- 
point stipulation was incorporated in the 
Uniform Individual Accident and Sickness 
Policy Provisions Law recommended by the 
National Association of Insurance Commis- 
sioners in 1950, and now enacted as law in 
36 states and territories. 

The pamphlet illustrates the legibility of 
ten-point type by comparing it with the type 
size used in daily newspapers and other 
printed material in everyday use. 
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NEGLIGENCE 

| Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Owner Must Warn Firemen 
of Hidden Defects 


The owner of the premises has the duty to 
warn firemen of hidden defective condi- 
tions if he has knowledge of the existence 
of the conditions and has an opportunity 
to warn the firemen of them. Missouri. 


A fireman brought suit to recover $15,000 
as damages for personal injuries alleged to 
have been sustained when a three-story 
porch on the defendant-owner’s apartment 
building collapsed while he was on it at- 
tempting to extinguish a fire. It was alleged 
that the porch was insecurely attached to 
the building, and that the owner knew of 
this condition. It was further alleged that 
the owner was on the premises at the time 
of the fire, had knowledge of the presence 
of the plaintiff and other firemen on the 
porch, and failed to warn them that the 
porch was unsafe. The lower court sustained 
a motion to dismiss the action, and the fire- 
man brought an appeal. 


Held: Motion to dismiss reversed, and 
the case remanded. The state supreme court 
stated that in the majority of the jurisdic- 
tions it is the rule that firemen are consid- 
ered licensees when they enter a building 
for the purpose of extinguishing a fire, and 
that the property owner owes no duty to 
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them to keep his premises in repair. The 
court noted that the defendant cited many 
cases to the effect that a landowner is not 
obligated to keep his premises safe for fire- 
men, but said that there are many cases 
which hold that where an unusually danger- 
ous condition does exist, not easily discern- 
able by firemen, the owner if present has 
the duty to warn. It said that such a rule 
is supported by logic, justice and reason. 

In regard to the status of firemen, the 
court referred to the case of Shypulski v 
Waldorf Paper Products Company, 45 N. W. 
(2d) 549 (Minn.), where it was held that 
firemen do not belong, strictly speaking, to 
either the licensee or invitee class, but are 
sui generis. 

The supreme court concluded that the 
fireman’s petition stated a good “cause of 
action.—Anderson v. Cinnamon et al. Mis- 
souri Supreme Court. January 10, 1955. 
4 NEGLIGENCE Cases (2d) 422. 


Respondeat Superior Doctrine 
Applied to Blood Tests 


Where a company doctor negligently 
administered a blood test to a prospec- 
tive employee of the company, the 
company was liable for the resulting in- 
jury on the theory of respondeat supe- 
rior. New York. 


The plaintiff applied with the defendant 
private industrial company for employment. 
It was the company’s practice to require 
each job applicant to submit to a physical 
examination and a blood test. In attempt- 
ing to obtain blood from the plaintiff's left 
arm, the company physician twice inserted 
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f 
the needle, but failed to draw any blood into 


the syringe. The doctor then removed blood 
from the plaintiff’s right arm. The probing 
in the plaintiff’s left arm caused her to lose 
all feeling in her left hand, which 
developed an extremely painful, claw-like 
paralysis, diagnosed as “causalgia.” Soon 
after the injury the plaintiff was discharged 
from employment because she was unable 
to use her left hand in her work. Twice 
thereafter was re-employed and dis- 
charged. The lower court determined that 
the physician had been negligent, and that 
the company was responsible for his negli- 
gence. The appellate court affirmed the 
decision except as to damages, which they 
reduced from $30,000 to $15,000. The com- 
pany appealed to the highest state court. 


soon 


she 


The judgment for the plaintiff was af- 
firmed. The court stated that the only 
question before it was whether the company 
was derivatively liable for the negligence of 
a physician whom it employed to test job 
applicants. 


The company relied on the rule 
lished in the state exempting hospitals from 
liability for the negligence of their physi- 
cians and nurses in the treatment of patients. 
This rule has also been applied to private 
corporations which engage physicians for 
treatment of employees or third persons. 


estab- 


The court stated that where the physi- 
cian’s negligence has occurred in the course 
of treatment which he determined to give, 
the rule has been applied so that if at the 
time of the tort ke was engaged in a “pro- 
fessional” (sometimes called “medical”) act, 
and was acting as an independent contrac- 
tor, the hospital would not be liable. If, on 
the other hand, his negligence was “admin- 
istrative,” then the hospital was held respon- 
sible, for the doctor was acting as its servant 
(see Dillon v. Rockaway Beach Hospital, 248 
N. Y. 176, and Ranelli v. Society of the New 
York Hospital, 269 App. Div. 906, aff’d, 295 
N. Y. 850). 


The plaintiff was not the doctor’s patient 
nor was she receiving treatment, the court 
noted, for she was in good health and went 
to the doctor only because she was told to 
do so. It further noted that the doctor was 
a regular employee of the company, and 
was on a straight salary. 

The court concluded that the only act 
performed by the physician was the insertion 
of a needle to draw blood, and that he did 
this not as an independent contractor exer- 
cising his own discretion, but by command 


Negligence 


of his employer. This was not a “medical” 
act which fell within the immunity rule of 
the “treatment” cases. It said that the 
“medical”-“administrative” distinction applies 
only when the negligence occurred during 
the treatment of a patient and where the 
doctor acts independently. Here the doctor 
merely obeyed the order of his employer 
and thus was a servant, and the employer 
is liable for his negligence—Mrachek v. 
Sunshine Biscuit, Inc. New York Court of 
Appeals. December 31, 1954. 4 NEGLIGENCE 
Cases (2d) 405. - 


Dance Hall Operators’ Liability 
Defined by Court 


Where a person is injured on a dance 
floor by reason of slipping on some for- 
eign substance on the floor, there is no 
recovery. against the operators of the 
dance hall unless it is shown that the 
condition was known to them or had 
existed for such time as would have af- 
forded them a sufficient opportunity to 
have become aware of the danger and 
removed it. Washington. 


The plaintiff brought an action against 
the operators of a dance hall for injuries 
alleged to have sustained when he 
slipped on some sticky or liquid substance 
that was spilled and allowed to remain on 
the dance floor. Plaintiff and two of his 
witnesses testified that they saw no foreign 
substance on the floor until after the acci- 
dent occurred. One of the operators of the 
dance hall testified that she had no knowl- 
edge of any foreign substance on the dance 
floor, and furthermore that none was dis- 
covered or known by her at the time of the 
accident or later in the evening when the 
establishment was cleaned up. Plaintiff tes- 
tified that after the accident he saw some- 
thing on the floor but did not touch it. The 
trial judge had some doubt as to whether 
the case should go to the jury, but sub- 
mitted it on instructions relative to the 
question of how long the foreign substance, 
if any, had remained on the dance floor. 
The jury returned a verdict for the plaintiff, 
but the trial court granted a motion for a 
judgment non obstante veredicto. An appeal 
was then taken to the state supreme court. 


been 


The high court affirmed the decision of 
the trial court, and judgment for the dance 
hall sustained. The court 
noted that the operator of a dance hall is 
not an insurer of the safety of his patrons, 
but is only under the duty of keeping the 


operators was 
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premises in a reasonably safe condition. 
The plaintiff, it said, in order to recover 
was required to show that the condition 
complained of was known to the dance hall 
operators or had existed for such time as 
would have afforded them a sufficient oppor- 
tunity to have become aware of the danger 
and removed it. 


The court concluded that even after view- 
ing the evidence most favorably to the plain- 
tiff it was still a subject of speculation as 
to how long the alleged foreign substance 
remained on the dance floor prior to the 
plaintiff's fall—Hendrickson v. Brill et al. 
Washington Supreme Court. December 16, 
1954. 4 NEGLIGENCE CAseEs (2d) 387. 


Neither Slipping nor Waxing 
Establishes Negligence 


The mere fact that plaintiff slipped on a 
waxed floor does not, of itself, establish 
the negligence of the occupier of the 
premises. Washington. 


Plaintiff, who was 75 years old, entered 
the defendant savings and loan association’s 
lobby on business. She walked on a rubber 
mat until] nearing a customer’s counter. 
When she stepped from the mat to go to 
the counter she slipped and fell on the 
waxed, asphalt-tile floor. She brought an 
act‘on against the association for her in- 
juries, but the trial court, at the conclusion 
of plaintiff's case before the jury, sustained 
the association’s demurrer to her evidence 
and dism‘ssed the action. An appeal was 
then taken. 


The state supreme court affirmed the trial 
court’s dismissal of the action. It said that 
neither the fact that plaintiff slipped and 
fell nor the fact that the floor was waxed, 
of itself, established an inference of negli- 
gence. It said that no fact was shown which 
would support a finding that the floor was 
so smooth it was actually dangerous. No 
evidence indicated that an improper kind 
of wax was used, that it was applied im- 
properly, or that any slippery material had 
accumulated on the floor where plaintiff fell. 
The court stated that there is no evidence 
of any unusual condition tending to show 
that the plaintiff could have foreseen that 
a person using the floor in the exercise of 
ordinary care would be exposed to danger. 
It concluded that substandard conduct can 
not be established by combining and totaling 
acts which meet reasonable standards. It 
cited Engal v. Owl Drug Company, 183 Wash. 
100, 48 Pac. (2d) 232 (1935), which stated: 
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“Tt is not the law that every accident es- 
tablishes a cause of action warranting re- 
covery by the injured party. Accidents often 
occur for which no one is to blame.’—Han- 
son v. Lincoln First Federal Savings & 
Association. Washington Supreme 
Department One. November 26, 
NEGLIGENCE CAsEs (2d) 234. 


Loan 
Court, 


1954. 4 


Vendor's Liability 
for Illegal Sale of Gun Defined 


Where a minor sustains injury from a 
rifle which was sold to him in violation 
of a statute, he has a cause of action 
against the vendor for the injuries proxi- 
mately resulting from the sale of the gun 
and which were not a result of his own 
contributory negligence. New Mexico. 


sold a 22 


caliber 
The sale was in 
of a city ordinance which pro- 
hibited the sale of any gun to a minor below 
the age of 16. The boy had set a rock on 
top of a pile of boards and fired at it with 
his gun. The _ bullet and hit 
h’m in the left eye, causing the loss thereof. 
The plaintiff, as father and next friend of 
the boy, brought an action against the ven- 
dor, seeking to recover damages for the loss 
of the The trial court directed a 
verdict for the vendor, and the plaintiff ap- 
pealed. At the conclusion of the trial the 
vendor made a motion to have the 
dismissed on the grounds that the boy was 
guilty of contributory negligence as a mat- 
ter of law. The trial court directed a verdict 
for the vendor, and the plaintiff appealed. 


The defendant vendor 
rifle to a 12-year-old boy. 


violation 


ricocheted 


eye. 


case 


The state supreme court reversed the ver- 
dict for the vendor, and remanded the case 
for trial by jury. It stated that it is settled 
in New Mexico that a violation of a stat- 
ute or ordinance is negligence per se (see 
Clay v. Texas-Arizona Motor Freight, Inc., 49 
N..M. 157, 159: Pac. (2d) 317) and that 
person proximately injured thereby may re- 
cover for these injuries against the violator 
of the law (see Duncan v. Madrid, 44 N. M. 
249, 101 Pac. (2d) 382). 


The boy is clearly within the class for 
whose benefit the statute was enacted, the 
court said. It stated that it is up to the jury 
to determine whether the negligence of the 
vendor in selling the gun to the boy was 
the proximate cause of his injury, and also 
whether the boy was guilty of contributory 
negligence in the light of his age, maturity, 
intelligence, experience, etc. It concluded 
that the trial court erred in entering a non- 
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suit—Zamora v. J. Korber & Company, Inc 
New Mexico Supreme Court. December 4, 
1954. 4 NEGLIGENCE CAses (2d) 261. 


Landlord Liable for Injuries 
Caused by Defective Common Door 


Where a landlord leaves a common door 
in a defective condition and a tenant is 
injured as a result of this condition, the 
tenant has a cause of action against the 
landlord if it appears the landlord waited 
an unreasonable time to make repairs or 
failed to reasonably warn the tenants of 
the condition. Massachusetts. 


The plaintiff was a tenant in defendant’s 
apartment building. At about half past five 
in the afternoon one day the glass in a com- 
mon door in the building was broken. It 
appeared that the servants of the defendant 
knew of the glass breakage, and there was 
some disputable evidence to the effect that 
the door was fastened to keep it open, but 
that it did not remain open. At approxi- 
mately seven o’clock in the evening of the 
same day the plaintiff, not knowing of the 
absence of the glass, pushed against what 
he thought was the glass in the door and 
fell out upon the sidewalk, sustaining in- 
juries to himself. He brought an action for 
damages against the defendant and recovered 
a verdict. The defendant brought an ex- 
ception as to the denial of its motion for 
a directed verdict in its favor. 

Held: Judgment affirmed for the plaintiff 
The state supreme court stated that even 
if the time was insufficient to replace the 
glass in the door,\the jury could find that 
the defendant had sufficient time to fasten 
the door open firmly, to board up the open- 
ing, or to place a warning sign upon the 
The jury could find, the court said, 
that the defendant failed to use reasonable 
care in keeping the door as safe as it was 
or appeared to be when the plaintiff's 
tenancy began (see McAvey v. Albany Realty 
Company, 328 Mass. 310). It could also find 
that the door without its glass panel con- 
stituted a hazard which the defendant failed 
to use reasonable care to remedy (see Ken- 
nett v. Yates, 41 Wash. (2d) 558). The court 
concluded that nothing in the conduct of 
the plaintiff amounted to contributory negli- 
gence as a matter of law, and that defend- 
ant’s motion for a directed verdict was 
properly denied—Peckham v. Capitol Spring- 
field Realty Company, Inc. Massachusetts Su- 
preme Judicial Court. November 18, 1954 
4 NEGLIGENCE Cases (2d) 252. 


door. 
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Short Shorts from the Courts 


Fifth Circuit . Proof of damage alone 
was not sufficient to sustain an action against 
one who was performing blasting opera- 
tions.—Republic Steel Corporation v. Peoples 
et al. United States Court of Appeals for 
the Fifth Circuit. December 2, 1954. 4 
NEGLIGENCE Cases (2d) 273. 


Connecticut . . . A motel owner was not 
negligent in failing to warn a guest not to 
connect a gas heater which had no vent.— 
Buravski v. DiMeola. Connecticut Supreme 
Court of Errors. December 21, 1954. 4 Nec- 
LIGENCE CAsEs (2d) 403. 


Mississippi . . . A municipality was liable 
for the death of a child who was killed by 
a branch which fell from a decayed tree 
located on city property—City of Hatties- 
burg v. Hillman. Mississippi Supreme Court. 
December 13, 1954. 4 NEGLIGENCE CASES 
(2d) 226. 


New York ... A building owner was 
liable for the death of a trespassing child 
who was killed when he walked over an in- 
securely covered trash disposal shaft and 
fell into it—Mayer v. Temple Properties, 
Inc., et al. New York Court of Appeals. 
November 18, 1954. 4 NEGLIGENCE CASES 
(2d) 275. 


South Carolina . . . An invitee in a 
church who sustained injury when she stepped 
into an uncovered floor heating vent, which 
the defendant contractor’s employees left 
uncovered while they went to lunch, re- 
covered a judgment against the contractor. 
—Joiner v. Fort. South Carolina Supreme 
Court. November 18, 1954. 4 NEGLIGENCE 
Cases (2d) 250. 


Tennessee . A soap manufacturer 
was not liable for failing to warn plaintiff 
of the danger of using its product where 
the evidence showed that the product was 
safe for use on normal skin, and that the 
manufacturer had no knowledge that it would 
cause other skin conditions.— 
Proctor & Gamble Distributing Company v. 
Gobble. Tennessee Court of Appeals, East- 
ern Division at Knoxville. August 13, 1954. 
4 NEGLIGENCE Cases (2d) 35. 


blisters or 


Wisconsin . . company 
has notice of a continuing flow of gas in a 
person’s home it is under the duty to shut off 
the gas until the cause of the flow is dis- 
covered.—Weber v. Interstate Light & Power 
Company. Wisconsin Supreme Court. Jan- 
wary 11, 1955. 4 NecLiceNce Cases (2d) 402. 


Where a gas 
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LIFE 
Summaries of Selected 

Decisions Recently Reported 

by CCH LIFE INSURANCE 


REPORTS 


Oral Life Insurance Contracts 
Under Statute of Frauds 


Where no memorandum is issued to the 


applicant for life insurance that his policy 


is in effect, an oral statement by the in- 
surer’s agent to the effect that he is cov- 
ered is not enforceable due to the statute 
of frauds. New York. 


The deceased’s widow sought to recover 
$10,000 under an alleged life insurance con- 
tract of which she is the named beneficiary. 
She alleged that her husband went to a 
general agent of the defendant insurance 
company to inquire about life insurance. 
The deceased agreed to purchase a life 
policy in the amount of $10,000. He was 
examined by the company’s doctor who 
reported that his physical condition was 
satisfactory. The agent accepted a check 
for $425.20, made to the company’s order, 
as the first year’s premium, and this check 
was deposited to the credit of the company. 
The agent indicated to the deceased that he was 
to consider himself insured. It was further 
alleged, on information and belief, that the 
company “duly issued the said life insurance 
policy on its books.” The deceased died 19 
days after he applied for the insurance. The 
company never issued a policy to the deceased 
and refused to pay the proceeds under the al- 
leged contract. The lower court denied the 
company’s motion to dismiss, and an appeal 
was taken. 


The state supreme court, appellate divi- 
sion, granted the insurance company’s mo- 
tion to dismiss. The court stated that the 
only possible contract involved is the one 
between the deceased and the general agent, 
and that this alleged contract is unenforce- 
able due to the statute of frauds, which re- 
quires that there be a note or memorandum 
in writing of any contract if its perform- 
ance “is not to be contemplated before the 
end of a life time.” It said that a life insur- 
ance contract clearly comes within the scope 
of this provision. 


The court stated that there was no agree- 
ment with the company until it accepted the 
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application for insurance, and that the in- 
sured had to be notified of this acceptance. 
A notation on the company books, it said, 
would not be. a binding acceptance. 


The agent’s conduct did not estop the 
company from asserting that no contract of 
insurance was made, the court added, as no 
estoppel can exist where each of the parties 
has equal means of knowledge of the un- 
enforceability of the contract—Goldberg, 


Admx. v. Colonial Life Insurance Company 
of America. New York Supreme Court, 
Appellate Division. October 18, 1954. 2 


Lire Cases (2d) 26. 


Effective Date of Policy 
Governs Grace Period 


The effective date, and not the subsequent 
reinstatement date, of a health and acci- 
dent policy governs the commencement 
of a 31-day grace period. Utah. 


A fraternal benefit society issued a cer- 
tificate to the insured covering medical, 
surgical and hospital expenses. The policy 
required payment in advance of monthly 
premiums, and stipulated that all periods of 
insurance shall begin and end at twelve 
o’clock noon of the last day of the month. 
A grace period of 31 days after the pre- 
mium was due was granted under the 
contract, during which time the insurance 
was to remain in full effect. The insured 
did not pay her premium for the month of 
September until October 1, in the evening. 
She submitted a claim against the society 
for reimbursement of medical expenses 
arising from an injury sustained on _ the 
afternoon of October 31. The society 
denied liability, and the plaintiff brought 
suit. The lower court held that the insur- 
ance was in force throughout October 3], 
and entered judgment against the society 
in the amount of $240 plus interest. The 
society then brought an appeal. 

The judgment for the insured was re- 
versed by the state supreme court. The 
court that the the grace 
period should be measured under the policy 
from noon of the last day of September. 
Thus, it held that the policy lapsed at noon 
on October 31, and the society was not 
liable for the injuries sustained by the 
insured that afternoon. 


ruled time of 


A strong dissenting opinion concurred 
with the main opinion’s finding that the pre- 
mium for the month of September was due 
on August 31, and that the 3l-day grace 
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period was up at noon October 1, at which 
time the policy lapsed. However, the dis- 
senting opinion stated that inasmuch as the 
September premium was paid on October 1, 
it seems logical that the plaintiff was then 
insured for one month from the time of 
reinstatement, which would be November 1, 
and would, therefore, be covered for the 
injury which occurred on October 31. The 
dissenting opinion concluded that the trial 


court’s judgment should be affirmed.— 
Cooper v. Foresters Underwriters, Inc. Utah 
Supreme Court. October 28, 1954. 2 LIFE 


Cases (2d) 50. 


House-Confining Clause 
liberally Construed 


Where the insured is continuously and 
totally disabled from carrying out his 
usual farm tasks and does not leave the 
house except on a few brief occasions, he 
is substantially confined to his home, and 
this constitutes a sufficient compliance 
with the house-confining clause of his 


policy. Idaho. 
The insured, a farmer and _ livestock 
raiser, suffered a heart attack. He was 


confined in the hospital for one month, and 
then was taken to his father’s home, where 
he was continuously confined for a week or 
Afterwards he was moved to his 
home. Under the terms of his policy 
the insurance company paid him $300 for 
the period he was confined in the hospital, 
and later tendered him an additional $200 
for a period of one month, under the con- 
valescence clause of the policy, which the 
insured refused to accept. The policy had 
a total limitation on payments of $2,000. 
Thus, the most the insured could recover 
was an additional $1,700, at the rate of $200 
a month for the eight-and-one-half-month 
period following his release from the hos- 
pital. The facts indicate that during this 
period of time the insured was unable to 
do the farm tasks that he had previously 
done prior to his attack. He did make 
short trips from his house to visit his physi- 
cian, church or friends, usually with the 
physician’s approval. He would at 
direct his sons in doing the farm work. He 
also drove the tractor for about ten minutes 
a day, after some time had passed, in order 
to aid his wife in the feeding of the livestock. 


ten days. 
own 


times 


Part D of the policy which pertains to 
monthly sick benefits provides: 

“Confining Sickness.—Sec. (1). If such 
sickness shall wholly and continuously dis- 


Life, Health—Accident 


able the Insured from performing any and 
every duty pertaining to his business or 
occupation, and shall necessarily and con- 
tinuously confine him within the house, the 
Company will pay the Sickness benefit at 
the rate per month specified in Part A 2. 


“Provided that benefits under this Part 
shall not be paid in excess of the time the 
Insured is under the regular attendance of 
a legally qualified physician or surgeon and 
benefits payable shall commence after one 
week of disability.” 

The insured brought suit to recover the 
additional $1,700. From a judgment for the 
insured, the insurer appealed. 


The state supreme court affirmed the judg- 
ment. It said that the insured was wholly 
and continuously disabled from performing 
his duties as a farmer even though he was 
able to do trivial things which required 
neither much time nor physical exertion. 
The issue to be decided, the court stated, 
was whether the disability compensation should 
be denied for the reason that the insured 
left the confines of his home rather than 
continuously confining himself within it 
for the entire eight-and-one-half-month 
period, and for the further reason that the 
doctor did not visit him or personally treat 
him at least once in every seven days. 


In a majority of the jurisdictions, it was 
noted, the courts have either directly and 
expressly or by implication entirely rejected 
a literal construction of the house-confining 
clause, and in place thereof have adopted 
and applied a liberal construction. 


The court said that it would follow the 
majority of cases in adopting a liberal view 
of the house-confining clause. It stated that 
as long as the insured was wholly and con- 
tinuously disabled from performing any and 
every duty pertaining to his occupation as 
a farmer and did not leave his home except 
for therapeutic reasons other than on a few 
brief occasions, he was substantially con- 
fined to his home by reason of such illness 
and that this constitutes sufficient compli- 
ance with the house-confining clause. 


The insured was also said to have sub- 
stantially complied with the medical treat- 
ment provision of the policy inasmuch as 
the attending physician testified that the 
treatment of the insured once every seven 
days was not required and would have been 
insured.— 
Insurance 

October 


an unnecessary expense to the 
Penrose v. Commercial Travelers 
Company. Idaho Supreme Court. 
29, 1954. 2 Lire Cases (2d) 65. 
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| Summaries of Selected Deci- 
| sions Recently Reported by 
| CCH FIRE-CASUALTY IN- 
| SURANCE REPORTS 


‘Property Elsewhere”’ Provision 
Construed by Court 


A minor and dependent son who, for the 
purpose of attending college classes, 
moves to an apartment maintained by his 
father retains his residence with his father 
within the meaning of the “property else- 
where” clause. North Carolina. 


The defendant insurance company issued 
to the insured a fire insurance policy cov- 
ering the contents of a certain described 
dwelling occupied by the insured and the 
members of his family. At the time the 
policy went into effect all of the insured’s 
family were living in the dwelling. The 
policy provided as follows: 


“The insured may apply up to ten per 
cent (10%) of the amount specified . 
to cover property described . belonging 
to the insured or any member of the family 
of and residing with, the insured, while 
elsewhere than on the described premises. 


” 


The insured subsequently rented an apart- 
ment for the use of his son and his son’s 
wife while the son attended classes at college. 
The apartment burned, causing a loss of prop- 
erty valued at $1,937.75. The maximum re- 
covery permitted by the 10 per cent clause 
in the policy was $650. The trial court rend- 
ered judgment in the amount of $650 for the 
plaintiff, and the insurer appealed. 

Held: Judgment affirmed for the plaintiff. 
The court stated that the expression in the 
policy “residing with” is equivalent to and 
means having his residence with. The issue 
facing the court was whether a minor and 
dependent son who, for the purpose of at- 
tending college classes, moves to an apart- 
ment maintained by his father becomes a 
resident of the college community, or does he 
retain his residence with his father? The 
court noted that under General Statutes 
116-144 state institutions of higher learn- 
ing were impowered to charge higher tu- 
ition fees for nonresident students. Thus, 
insofar as tuition is concerned, students 
who attend from out of state remain non- 
residents of the state. It said that it would 
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seem reasonable to hold that students who 
are residents of the state do not become 
residents of the college community merely 
by occupying a room or apartment and at- 
tending classes. To hold that the son be- 
came a resident of the college community, 
the court added, would be giving to the 
words “residing with the insured” their most 
narrow and restricted meaning, and this would 
be contrary to the rule that where a doubt 
or ambiguity exists in the meaning of a 
policy it should be construed strictly against 
the insurer and liberally in- favor of the 
insured. It concluded that the son retained 
his residence with his father even though 
he was away at college, and was entitled 
to recover under the policy.—Barker v. Iowa 
Mutual Insurance Company. North Carolina 
Supreme Court. January 14, 1955. 8 Fire 
AND CASUALTY CAsEs 560. 


Market Value Necessary Element 
in Arriving at Damages 


In the absence of proof that there was 
no market value of the goods destroyed 
in a fire, proof of what was actually paid 
for the goods is inadmissible, and a judg- 
ment based on this amount should be re- 
versed. Fifth Circuit. 


Plaintiff corporation brought an action on 
an oral contract of fire insurance to recover 
for the damage to 3,437 tons of cotton. It 
was awarded a judgment in the trial court 
based upon the amount it had paid for the 
cotton. No evidence was introduced as to 
the market value of the cotton. An appeal 
was taken by the insurance carrier on two 
grounds: (1) that certain testimony regard- 
ing the oral contract should have been ad- 
mitted and (2) that the testimony regarding 
the cost of the cotton should have been 
excluded. 


After disposing of the questions concerning 
the testimony involving the oral contract, 
the Fifth Circuit ruled that the testimony 
regarding the cost of the cotton should have 
been excluded in the absence of proof that 
there was no market value of the cotton. 
The court noted that the plaintiff did en- 
deavor to introduce proof to the effect that 
there was no market value, but that the 
judge refused to let it do so. Thus, the 
judgment was reversed and the case re- 
manded for further proceedings. 

The court said that the law of Texas, 
which is involved here, is clearly stated in 
International & Great Northern Railway Com- 
pany v. Casey, 46 S. W. (2d) 669, wherein 
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it is stated: “Where property is destroyed 
or injured which has a market value, this 
must be shown by the owner as the meas- 
ure of damages.” 


Many other cases to the same effect may 
be cited, the court said.—Cotton Belt Insur- 
ance Company, Inc. v. A. Campdera & Com- 
pany, Inc. United States Court of Appeals 
for the Fifth Circuit. December 29, 1954. 
8 Fire AND CAsuALty CAseEs 527, 


Policy’s Definition of Burglary 
Determines Insurer's Liability 


There is no coverage under a burglary 
insurance policy where the loss does not 
come within the policy’s definition of 
burglary which requires the showing of 
visible marks of “force and violence” 
made by the robbers at the point of their 
entry into the premises. Oregon. 


One night someone entered a newsstand 
belonging to plaintiff corporation ‘and stole 
watches, cigarette lighters and other articles 
therefrom. The plaintiff had a policy of 
burglary effect at the time, 
which was issued by the defendant insur- 
ance company. The policy, under which 
plaintiff sued to recover its loss, provided: 


insurance in 


“To indemnify the insured 

“(a) For all furni- 
ture, fixtures and equipment occasioned by 
BURGLARY which shall mean the feloni- 
ous abstraction of such property from within 


loss of merchandise, 


such premises, by any person or persons 
making felonious entry therein by actual 
force and violence when the premises are 
not open for business, of which force and 
violence there shall be visible marks made 
upon the exterior of the premises at the 
place of such entry, by tools, explosives, 
electricity, gas or chemicals.” 

The plaintiff's newsstand was located in 
the waiting room of a bus depot. Above the 
outer edge of the counter was a metal frame 
carrying a track which was used for the 
operation of a canvas curtain. The curtain 
could encircle the newsstand and be locked, 
but the top of the stand remained open. All 
the evidence pointed to the inference that 
the thieves gained entrance to the news- 
stand by climbing over the frame work or 
by descending from a balcony above. No 
visible marks of “force and violence” were 
present, but there was a slit in the curtain 
which the plaintiff contended would meet 
the requirements of the policy’s definition of 
burglary since there was merchandise found 
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outside the slit which would indicate that 
at least some of the merchandise was taken 
out at this point. The trial court awarded 
judgment to the plaintiff, and the defendant 
appealed. 


Held: Judgment reversed, and entered 
for the defendant. The court said that it is 
not every burglary which constitutes a basis 
of liability, but only the burglary that is 
defined in the contract. The policy pro- 
vided that the visible marks of “force and 
violence” made by a tool must be “upon 
the exterior of the premises at the place of 
entry.” (Italics supplied.) Since the evi- 
dence that the entry was made at 
a point where there were no visible marks, 
there is no compliance with the definition 
of burglary found in the policy. The slit 
in the curtain was not the place of entry 
of the robbers, the court said. Why it was 
made is a matter of speculation.—Terminal 
News Stands, Inc. v. General Casualty Com- 
pany. Oregon Supreme Court. December 22, 
1954. 8 Fire anp Casuatty Cases 534. 


shows 


Completed Operations Unaffected 
by Service Agreement 


Where a policy excludes liability for 
damage which results after operations 
are completed and it appears that a serv- 
icing operation was completed 20 days 
prior to an accident, the fact that further 
operations may have been required under 
a service contract does not make the 
operation incomplete and, therefore, there 
is no coverage. Rhode Island. 


Plaintiff purchased an oil and 
from the defendant sales corporation. 
defendant agreed to service the range for 
a year. The evidence indicated that on 
March 2, 1950, the defendant serviced the 
range, and 20 days later a fire occurred in 
the plaintiff’s home which he alleged was 
caused by a faulty condition of the range. 
The defendant’s insurance carrier filed a 
petition in which it asked whether its policy 
covered the defendant for the damages 
caused to the plaintiff’s house. The policy 
read as follows: 


gas range 
The 


“Property Damage Liability. To pay on 


behalf of the insured all sums which the 
insured shall become obligated to pay by 
reason of the liability imposed upon him 
by law for damages because of injury to 
or destruction of property, including loss 
of use thereof, caused by accident occurring 
within the endorsement period and arising 
out of the hazard defined in Division A of 
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Insuring Agreement I of the policy and 
arising solely and directly out of the work 
and at the locations described in the Sched- 
ule of this endorsement.” 


Division A of Insuring Agreement I re- 
ferred to above states: 


“Division A. Premises-Operations. 


“The ownership, maintenance or use of 
the premises, and all operations during the 
policy period which are necessary or inci- 
dental thereto.” 


The insurer relied on the exclusions of 
the policy as the basis for his position 
that the policy did not cover the damage 
to the plaintiff’s home. One of the exclu- 
sions stated: 


“This policy does not apply: 


“(d) under divisions A and E of the 
Definition of Hazards, to the handling or 
use of or the existence of any condition 
in goods or products manufactured, sold, 
handled or distributed by the named in- 
sured, if the accident occurs after the insured 
has relinquished possession thereof to others 
and away from the premises; or to opera- 
tions, other than pick-up and delivery and 
the existence of tools, uninstalled equipment 
and abandoned or unused materials, if the 
accident occurs after such operations have 
been completed or abandoned at the place 
of occurrence away from the 
premises 


thereof and 


” 


An additional exclusion applied to: 


“4, property, if the accident occurs after 
operations have been completed or aban- 
doned at the immediate place of occurrence 
thereof and away from premises owned, 
rented or controlled by the insured, except 
(a) pick-up and delivery operations vs 


The court ruled that the policy did not 


cover the damage to plaintiff’s home. It is 
clear from the above provisions, the court 
said, that there is no coverage if the acci- 
dent which injures the property occurs after 
operations have been completed. It stated 
that the 20-day interval between the date 
of the last service call and the date of the 
fire indicated that the defendant’s employees 
had completed their servicing job. The fact 
that further operations may have been re- 
quired under the terms of a service agree- 
ment did not render the 
incomplete, the court said. (For a further 
discussion of the subject of completed 
operations, see the article “Completed Op- 
erations” by J. Judge Mehling which ap- 
peared in last month’s JouRNAL.)—Crook vw. 
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servicing job 


Kalamazoo Sales & Service, Inc. Rhode Island 
Supreme Court. December 23, 1954. 8 
FirE AND CasuaLty Cases 550. 


Jewelers’ Block Policy 
Exclusion Clause Construed 


A car attended by a stranger was not 
attended by a “person whose sole duty 
it is to attend the vehicle” as provided 
in an exclusion clause of a jewelers’ block 
policy. New York. 


Plaintiff, a jewelry salesman, brought 
an action to recover the value of stolen 
jewelry under a binder of insurance which 
was subject to the terms and conditions 
of the defendant insurer’s jewelry block 
policy form. The evidence indicated that 
the salesman’s car had a blowout in one 
of its tires. The asked a 
man who was one of a group of individuals 
standing close to the car to watch the auto- 
mobile while he went to a filling station a 
few blocks away to obtain help. The man 
agreed to watch the car. When the salesman 
returned to the car he found that someone 
had stolen two jewelry valises from the 
trunk of his car. The insurer disclaimed 
liability on the basis of the following excep- 
tion: 


rear salesman 


“(1) Loss of or damage to property in- 
sured hereunder whilst in or upon any 
automobile, motorcycle or any other vehicle 
unless, at the time the loss occurs, there 
is actually in or upon such vehicle, the as- 
sured or a permanent employee of the as- 
sured, or a person whose sole duty it is 
to attend the vehicle; this exclusion shall 
not apply to property in the custody of a 
common carrier covered hereunder, or in 
the custody of the Post Office department 
as first class registered mail.” 


The court stated that it must be deter- 
mined what is meant in the policy by the 
words “or a person whose sole duty it is 
to attend the vehicle.” The insurer cited the 
case of Greenberg v. Rhode Island Insurance 
Company, 66 N. Y. S. (2d) 457, where the 
clause and facts involved were similar to the 
ones in the instant case. The court in that 
case construed the clause to mean that it 
was the intention of the policy to have a 
person’s presence, in fact, and not a con- 
structive or theoretical presence. The court 
in the instant case noted that the plaintiff's 
cases close in 


were not as point as the 


Greenberg case. 


It concluded that if the policy were com- 
plied with, a person whose sole duty it was 
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to attend the car, knowing the value of the 
jewelry in the trunk, would have paid closer 
attention to see that no thief approached 
the car. A person who had an obligation 
or duty to attend the car, the court said, 
would have fulfilled that obligation to a 
greater extent than a stranger.—Tornek vw. 
St. Paul Fire & Marine Insurance Company. 
United States District Court for the Eastern 
District of New York. January 11, 1955. 
§ Fire AND CASUALTY CASES 562. 


“Valued”’ Policy Law Analyzed 


Where the insurer fails to make an in- 
spection before issuing a “valued” fire 
policy it is precluded from introducing 
evidence on the condition of the premises 
at the time of the issuance of the policy 
in order to establish intentional fraudulent 
misrepresentations by its insured. Minne- 
sota Supreme Court. 


The insured brought an action against her 
insurer who had issued a “valued” fire in- 
surance policy on her premises in the amount 
of $12,000. The represented that 
she was the sole owner of the property, that 
the premises were in good condition and 
that there liens against it. The 
insurer failed to make an inspection of 
the premises before issuing the policy. In 
the trial court the insurer successfully con- 
tended that the insured was guilty of inten- 
tional misrepresentations which increased 
the risk An appeal was taken to 
the state supreme court. 


insured 


were no 


of le SS. 


The supreme court reversed the decision 
and ordered a new trial. In the lower court 
evidence was introduced, over the insured’s 
objection, to show that at the time the in- 
sured applied for the insurance the insured 
building was in a state of disrepair, the in- 
sured did not have title to the premises and 
the building was encumbered by a mechanic’s 
lien. The insured contended that under the 
Minnesota “valued policy” law the evidence 
was inadmissible. Section 65.05 of the Minne- 
sota Statutes Annotated provides: 


“Every company insuring any building or 
other structure against loss or damage by 
fire, lightning, or other hazard, by the issue 
of a policy or renewal of one theretofore 
issued, or Otherwise, shall cause the struc- 
ture to be previously examined, a full de- 
scription thereof to be made, and its insurable 
value to be fixed, all by the insurer or his 
agent, and the amount thereof to be stated 
in the policy. In the absence of any change 
increasing the risk, without the consent of 
the insurer, of which the burden of proof 
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shall be upon it, and in the absence of 
intentional fraud on the part of the insured, 
the whole amount mentioned in the policy 
or renewal upon which the insurer receives 
a premium, shall be paid in case of total 
loss, and in case of partial loss, the full 
amount thereof.” 


The supreme court relied on the case of 
Insurance Company v. Leslie, 47 Ohio St. 409, 
24 N. E. 1072, which involved the construc- 
tion of an Ohio “valued policy” statute 
essentially the same as the one in the 
present case. The effect of that case was to 
give meaning to the statutory requirement 
that the insurer inspect the premises as well 
as establish the insurable value thereof. The 
court in the instant case concluded that the 
nature, use and condition of a structure 
which reasonably are discoverable by an 
inspection at the time the fire insurance 
policy is issued or renewed cannot be shown 
by the insurer as proof that, relative to 
matters, the insured was guilty of 
intentional fraud or misrepresentation in- 
creasing the risk of loss. It stated that 
failure to inspect shall not put the insuret 
in any better position than if an inspection 
had been made. To adopt the views of the 
insurer would be to nullify the statutory 
duty of inspection, it said—Nathan v. St. 
Paul Mutual Insurance Company. Minnesota 
Supreme Court. January 21, 1955. 8 Fire 
AND CASUALTY CASES 564. 


those 


Short Shorts from the Courts 


Fifth Circuit . A summary judgment 
for the insurer was affirmed where it ap- 
peared no proof of loss was filed as required 
by an employee dishonesty policy —Lawson 
v. American Motorists Insurance Corporation. 
United States Court of Appeals for the Fifth 
Circuit. December 22, 1954. 8 Fire Anpb 
Casua.ty Cases 530. 


California . . . Inasmuch as the plain- 
tiff’s child, an insured, intentionally set a 
fire causing loss to property, the insurer was 
not liable under the terms of a personal 
liability policy—Arenson v. National Automo- 
bile & Casualty Insurance Company. Cali- 
fornia District Court of Appeal. November 
22, 1954. 8 Fire AND CaAsuatty Cases 540. 


Pennsylvania . . . Whether an endorse- 
ment to an aircraft liability insurance policy 
was countersigned and dated presented a 
question of fact for the jury to determine.— 
Devlin v. Indemnity Insurance Company of 
North America. Pennsylvania Supreme Court. 
January 4, 1955. 8 Frre Anp CASUALTY 
Cases 554. 
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AUTOMOBILE 


| Summaries of Selected Decisions 
| Recently Reported by CCH 
| AUTOMOBILE INSURANCE 
| REPORTS 


Jury Determines Application of 
Automobile Repair Shop Exclusion 


The automobile repair shop exclusion 
does not apply as a matter of law where 
the evidence indicates that the shop’s 
employee may have had no authority to 
work on the insured’s car, and that the 
employee may have been operating the 
car without the insured’s permission. 
Connecticut. 


On July 4, 1944, the insured contacted 
an employee of the public garage in. which 
he kept his car and asked him if he would 
fix the oil pump on his car. The 
employee agreed to do so. The facts indi- 
cate that inasmuch as it was a holiday the 
garage was closed except for parking. The 
employee was hired by the garage to do 
various jobs such as greasing cars, changing 
spark plugs and cleaning gas lines, but not 
to make any major repairs. The employee 
stated that he might have to road test the 
car, and the insured stated: “I don’t know 
what is supposed to be done, you are the 
mechanic, and you should do it.” The car 
was to be ready about 4 o’clock in the 
afternoon. At approximately. half-past four 
the employee, driving the insured’s car with 
a woman passenger, collided with another 
car about half a mile from the garage, 
causing injury to the plaintiffs. Plaintiff 
recovered judgments against the garage em- 
ployee for damages totaling $7,262.25, which 
were not satisfied. The- plaintiffs then 
brought an action against the insurance 
company to recover the amounts of these 
judgments. The insured’s policy provided 
that: 


garage 


“The unqualified word ‘insured’ wherever 
used in coverages A and B and in other 
parts of this policy, when applicable to 
such coverages, includes the named insured 
and, except where specifically stated to the 
contrary, also includes any person while 
using the automobile and any person or 
organization legally responsible for the use 
thereof, provided the actual use of the auto- 
mobile is with the permission of the named 
insured. The insurance with respect to any 
person or organization other than the named 
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insured does not apply: . (c) to anyf the 
person or organization, or to any agent orpontents 
employee thereof, operating an automobileptere 4 
repair shop,. public garage, sales agency,ii¢ 70a 
service station or public parking place, with 9,000. 
respect to any accident arising out of thepime ©! 


operation thereof ce mobile 
pee : : _ Iprovide 
The lower court directed a verdict for bility t 

the insurance company on the following} ~ 
’ 5 Iperson 


grounds: (1) that at the time of the accident = 000 
the garage employee was not operating the fy, 
car with the permission of the insured; and 
(2) that the garage employee was the agent 
of a person conducting an automobile repair 
shop or public garage and, thus, the accident 
came within the exclusionary clause of the 
policy. 

The state supreme court reversed and 
remanded the case for new trial, holding 
that the jury might reasonably infer from 
the evidence that the repairman’s purpose 
in driving the car was to test the oil pump 
and that in so doing he was using the car 
with the insured’s permission. The jury 
might also find that the repairman was not 
acting within the scope of his employment 
and, thus, was not the agent of the garage, 
the court said. It concluded that it was 
error for the lower court to have directed 
a verdict. 
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A dissenting opinion contended that the] Jacob. 
whole sequence of events was one “arising 
out of the operation” of the garage and, 655.) 
thus, the exclusionary clause would apply,| _. 
and there would be no coverage of the Ph 
accident under the jin th 


tion, 


policy.—Libero et al 
v. Lumbermen’s Mutual Casualty Company. 
Connecticut Supreme Court of Errors. July 
7, 1954. 5 AutoMosILE Cases (2d) 149. 
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“Each Accident’’ Provision 
Construed by Court 


Where many railroad cars belonging to 
separate owners are damaged as a result 
of a train being derailed because of a 
collision with a negligently driven truck, 
the $5,000 liability limit set by the policy 
for “each accident” refers to each ownert’s A 


separate injury and not to the entire | tinct 
occurrence. Fifth Circuit. that 
The insured’s automobile truck, which was i 
being operated in a negligent manner by}. 
its driver, collided with a freight train, ne 
causing the derailment of the train and — 
damage to 16 railroad cars and the roadbed. | °°‘ 
The cars, which belonged to 14 separate tion 
owners, were damaged in amounts ranging | %! © 
from $349.63 to $4,015.67, the total damage The 
Aut 
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to anyfo the cars being $41,371.31. The cars’ 
gent orfntents, which belonged to various shippers, 
omobile|vere damaged in the sum of $7,638.91, while 
the roadbed was damaged in the amount of 
99,000. The insured had in effect at the 
time of the accident a comprehensive auto- 
mobile liability insurance policy which 
povided for the limiting of the insurer’s Jia- 
bility to $100,000 for bodily injury to each 
serson, $300,000 for each occurrence and 
$,000 property damage for each accident. 
The insured brought suit against the insur- 
ace company for damages in the amount 
of $75,000. The lower court awarded judg- 
ment to the insured, and the company brought 
an appeal. The parties agreed on appeal 
that the only question involved was the 
meaning of the words “each accident” in 
-d and|the policy and their effect on the circum- 
iolding |stances of the instant 
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‘ case. 

sepa Held: Judgment affirmed for the insured. 
pump The court stated that the policy in question 
he car |S countersigned and issued in Georgia, 
© jury and that, therefore, it was a Georgia con- 
as not (tact and would be governed by the laws 
yment |”! that state. Therefore, the court said, full 


consideration must be given to the rule that 
requires all ambiguities in the policy to be 
construed favorably to the insured, 
and words used in the policy must be given 
their usual and ordinary signification. (See 
Jacobs v. Merchants Fire Assurance Corpora- 
tion, 1 AutomosiLE CAses 220, 99 F. (2d) 
655.) 


rarage, 
it was 
rected most 
at the 
rising 
> and, 
apply, ; 
sf the| The court said that it could find nothing 
et al|m the facts of take it out of 
npany, | the operation of the general rule applicable 

July|in Georgia as elsewhere, that if one cause 
i.” “|operates upon several persons at one time, 


the case to 


it cannot be regarded as a general accident, 
but the injury to each individual is a sepa- 
rate accident, within the meaning of an 
insurance policy in a specified sum against 
liability to pay claims for personal injuries 
or property damages. (See 36 Corpus Juris, 


ng tol. |: c - i 
& Section 65, page 1090.) The words “each 
result}. ” ha eenwckeund, a | : 
re accident” must be construed from the point 
oO ee . 
of view of the person whose property was 
truck,|.. ; : 

= injured, the court stated. 
volicy 
mner’s A dissenting opinion stated that the dis- 
entire | tinction between accident and occurrence is 

that occurrence includes both accidental and 
nonaccidental events giving rise to liability. 
1 was : ; , 

\ It said that in ordinary speech the aggre- 
ar by ; : : ee ; 
train, | Sate of events in the collision of any 

oa number of vehicles, animals or humans is an 
7 ai ane . ” a . on wa 4 ~ - im 
Abed accident provided there is a close connec- 
arate | ton in time and place and a single sequence 
iging | Of cause and effect embracing all the events. 
mage | lherefore, it concluded that there was only 
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one accident in the instant case, and that 
recovery should be limited to $5,000.— 
Saint Paul-Mercury Indemnity Company v. 
Rutland, d. b. a. Rutland Contracting Company. 
United States Court of Appeals for the 
Fifth Circuit. December 15, 1954. 5 Auro- 
MOBILE CASsEs (2d) 120. 


Nonresident Administrator 
Supplies Diversity Requirement 


In a wrongful death action a nonresident 
administrator is a real party in interest 
and gives a federal court jurisdiction on 
the basis of diversity of citizenship. 
Eighth Circuit. 


The decedent was killed in a collision on 
a Nebraska highway with the defendant’s 
1% ton truck. The impact occurred on the 
decedent’s side of the road. The decedent’s 
father was first appointed administrator of 
her estate, but ten months later he resigned 
and an Iowa resident was appointed as 
administrator. The new administrator in- 
stituted a wrongful death action in a dis- 
trict court in Nebraska, and recovered a 
judgment. The defendant brought an appeal, 
but the circuit court affirmed the decision. 





One of the main points raised by the 
defendant was that the federal court lacked 
jurisdiction over the case. He contended 
that the purpose for the resignation 
of the first administrator was to have the 
Iowa administrator appointed in order to 


sole 


establish jurisdiction. He stated that this 
violated Section 1359 of Title 28, United 
States Code Annotated, which reads as 


follows: 


“Parties collusively joined or made. A 
district court shall not have jurisdiction of 
a civil action in which any party, by as- 
signment or otherwise, has been improperly 
or collusively made or joined to invoke the 
jurisdiction of such court.” 

The that 
was 


circuit court, however, stated 
the fact alone that the appointment 
made for the sole purpose of creating 
diversity of citizenship would not establish 
the violation of the statute. It said that the 
record shows no collusion in the appoint- 
ment of the new administrator. The first 
administrator testified that inasmuch as he 
lived so far away he felt he could not 
properly take care of the estate. 

The defendant also contended that all the 
real parties in interest, the parents of the 
deceased and the defendant, were residents 
of Nebraska and that, consequently, no 
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diversity of citizenship existed. The court, 
however, held that the administrator was 
a real party in interest—McCoy v. Blakely, 
Admr. United States Court of Appeals for 
the Eighth Circuit. December 2, 1954. 5 
AUTOMOBILE CAsEs (2d) 110. 


Erroneous Instruction Given 
on Contributory Negligence 


It is error to instruct that if plaintiff’s 
speed was a direct and proximate cause 
of the accident recovery is barred, since 
his speed need only be a contributing 
cause in order to bar his recovery on the 
basis of contributory negligence. Iowa. 


The plaintiff brought an action to recover 
for damage to his automobile which re- 
sulted from a collision with the defendant. 
It was alleged that the defendant made a 
sudden left turn the path of the 
plaintiff's car in order to enter a driveway. 
The defendant contended that the plaintiff 
was guilty of contributory negligence since 
he was admittedly traveling at a speed in 
excess of that permitted by local ordinance. 
The court instructed: 


across 


“Tf you find from the evidence in this case 
that the plaintiff failed to heed and observe 
such provisions of the law, and that such 
failure was the direct and proximate cause of 
the accident and injury of which he com- 
plains, he would be guilty of negligence in 
the particular charged, and in that event he 
cannot recover in this case.” (Italics supplied. ) 


Judgment was entered for the plaintiff 
and the defendant appealed, contending that 
the trial court erred in its giving of instruc- 
tions on contributory negligence. 

Held: 
remanded. 
ported the defendant’s contention that the 


Judgment reversed and the cause 
The state supreme court sup- 


It stated 
that contributory negligence could be the 
proximate cause of an accident, but that it 
need not be. The proximate cause of an 
accident is often aided by a contributing 
cause, it noted, and when directly connected 
with the injury the one whose negligence 
contributes only slightly but directly in any 
way or in any degree cannot recover. 


The court concluded that there was a 
jury question as to whether or not plain- 
tiff’s speed, although above the speed limit, 
contributed in causing the injury in any 
way or degree.—Aitchison v. Reter. Towa 
Supreme Court. July 26, 1954. 5 Avurto- 
MOBILE CASES (2d) 63. 
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instructions given were erroneous. 


“Trailer’’ Defined 


A towed racing car (“hot rod”) does nq 
constitute a “trailer” within the meani 
of an exclusionary clause of an automobil 
insurance policy. Tennessee. 


The insured was in the process of towit 
a racing car (“hot rod’) when the tow ba 
broke causing the racing car to veer to if 
left and meet head-on with an approachin 
automobile. The insurance company broug' 
suit for a declaratory judgment, contendin 
that the insured vehicle was towing 
“trailer” and that the company was theré 
fore exempt from liability since its polie 
excluded coverage while the insured auto 
mobile is being used for towing a “trailer, 
The trial court awarded a judgment for th 
insured, and the company brought an appeal 


Held: Judgment affirmed for the insured 
The court ruled that the racing car coul 
not be said to constitute a trailer withil 
the meaning of the policy’s exclusionar 
clause. It differentiated the instant cas 
from the case of Waddey v. Marylan 
Casualty Company, 171 Tenn. 112 (1936) 
where the policy excluded liability whil 
the insured automobile is “being used fo 
towing or propelling any trailer or any 
vehicle used as a trailer.” (Italics supplied. 
The policy in the instant case limited th 
exclusion to “the towing of any trailer.” 


The court refused to follow the insurane 
company’s contention that while the race 
was being towed it trailed the insured 
automobile and, consequently, was a “trailer 
within the sense of the exclusionary clausé 
The court quoted 60 Corpus Juris Secundut 
“Motor Vehicles,” Section 8, page 118 


wherein it states: 


“A trailer is a separate vehicle, whic 
is not driven or propelled by its own powef 
but which is drawn by some independent 
power; a vehicle without motive powef 
designed to carry property or passenger 
wholly on its own structure, and is to bé 
drawn by a motor vehicle.” 


By applying this definition, the cour 
said, it is clear that the racing car would 
not constitute a “trailer.” It stated thaf 
if there was any ambiguity in the word 
“trailer,” it should be resolved in favor of 
the insured. The court concluded that thé 
insurance company could have used plait 
language to exclude liability when an auto 
mobile is being towed if it so intended.—B/n@ 
Ridge Insurance Company v. Haun et @ 
Tennessee Court of Appeals, Eastern Sectio' 
March 18, 1954. 5 AuroMopiLe Cases (2d) 5% 
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